wower Burma Rulings 


BEING THE 


Printed Judgments of the Chief 
Court of Lower Burma 


VOLUME X 


1919-20 





PUBLISHED UNDER THE AUTHORITY OF 
THE CHIEF COURT OF LOWER BURMA 


RANGOON 
SUPERINTENDENT, GOVERNMENT PRINTING, BURMA 
1921 


LIST OF AGENTS 
FOR THE 


SALE OF GOVERNMENT PUBLICATIONS. 





IN INDIA: 


Avmunican Bartist Misston Pruss, Rangoon. 
Rawooou Tiuzs Prass, Rangoon, 
~ Maune Lu Gats, Law Book Depét, 42, Ayo-o-gale, Mandalay, 
Tuacxar, Spink & Co,, Calcutta and Simla. 
W. Nawmam & Co., Calcutta, 
Butrarworta & Co, (India), Ltd., Calcutta, 
Tmacksr & Co., Ltd, Bombay. 
*D. B. Tamarorsvata, Sons & Co., Bombay. 
Hiootmaotuam & Co., Madras. 


es IN ENGLAND: 


Hawax S, Kina & Co., 65, Cornhill, EC. 
A. Constante & Co,, 10, Orange Street, Leicester Square, W.C, 
Keoan Paut, Trencu, Truswar & Co., Ltd. 68-74, Carter Lane, E.C., 
and 39, New Oxford Street, W.C. 
Brrwanv Quazircu, 11, Grafton Street, New Bond Street, W,* 
P.S. Kina & Sox, 2 & 4, Great Smith Street, Westminster, S.W, 
Grixpiat & Co.; 54, Parliament Street, S.W. 
‘T. Frsuen Unwin, Ltd., 1, Adelphi Terrace, W.C. 
W. Taacker & Co., 2, Creed Lane, Ludgate Hill, E.C. 
Lusac & Co., 46, Great Russell Street, W.C, 
Wusivon &Wasver, Ltd, 28, Essex Street, Strand, W.C. 
Oxsvzx & Borp, Tweeddale Court, Edinburgh, 
E, Poxsonsy, Ltd., 116, Grafton Street, Dublin. 
B, H, Buackwsut, 50 & 51, Broad Street, Oxford, 
Dtonrox, Burt & Co,, Ltd., Trinity Street, Cambridge. 
ON THE CONTINENT: 


Exugst Leroux, 28, Rue Bonaparte, Paris, France, 
Mazrinus Nusuorr, The Hague, Holland. 

* For the sale of official publications excluding those cf the Legislative 
‘Department of the Government of Burma. 





ADDENDA BT CORRIGENDA. 
9 L.B.R.,-p. iii, Table of Cases, against “Thein Myin v. King- 
Emperor” insert p. “ 60.” 


10 L.B.R., Part II, p. 36, insert a space between the words “ for 
and “a” in the first line of the page. 


10 L.B.R., Part Il, p. 36, insert “s” after . “dis” in the word 
“dissented ” in last line of the page. 


Add“ ist Appeal” after “ Civil” in the marginal note of “ Civil 
Ist Appeal No. 94” in 10 L.B.R., Part II, p. 45. 


10 L.B.R., Part II, p. 46, line 9, head-note, for “(1917)” read 
“(1907).” 


10 L.B.R., Part II, p. 46, line 14, for “$4” read “ 44." 
10 L.B.R., Part :II, p. 48, amend foot-not follows: “ (2) 


(1907) I.L.R. 36 Cal., 961.” 
CORRIGENDUM. 


9L.B.R., p. 166, line 33, for “respectively” substitute 
“ vespectfully.” 


JUDGES OF THE CHIEF COURT 
OF LOWER BURMA 


DURING 


1919-20. 


CHIEF JUDGE. 


THe Hon’sts Sir D. H. R. TWOMEY, Kr., LC.S., Barrister-at- 
Law (on leave from the 5th to the 16th May 1919 and from the 
13th June 1920 to the 13th November 1920 when he retired). 

Tue Hon’sLe Mr. Justice S. M. ROBINSON, Barrister-at-Law 
(officiating Chief Judge from 13th June 1920 to the 12th August 
1920 and on leave for. one month from the 13th August 1920. 
Appointed Chief Judge on 14th November 1920). 


PUISNE JUDGES. 


Tue Hon’sts Mr. Justics B. W. ORMOND, B.A., Barrister-at- 
Law (on leave from the 17th May 1919 to the 15th November 
1919 when he retired), 

‘Tue How’ste Mr. Justic8 MAUNG KIN, Barrister-at-Law 
(officiating Chief Judge from the 12th August 1920 to the 13th 
September 1920). - 

Tue How's Mr. Justion A, B. RIGG, B.A., LC.S. (on leave 
from the beginning of the year 1919 up to the 15th Novem- 
ber 1919 and again from the 14th November 1920 tili the end 
of that year). 

‘Tus Hon’sts Mr. Justice C. P. R. YOUNG, B.A, Barrister-at- 
Law (appointed Judge from the 15th November 1919). 


Tus Hon’sts Mr. Justice H.S. PRATT, M.A., LC.S. (officiating 
Judge from the beginning of the year 1919 up to the 20th May 
1919. On leave for 14 days from 31st March 1919. Appointed 


(2) 


Judge on the 14th November 1920 and on leave from 14th 
November 1920 up to the end of 1920), 

Tus Hon’ste Mr. Justics E. D, DUCKWORTH, B.A., LC.S. 
(officiating Judge from 19th May 1919 to the 14th September 
1919 and from the 13th December 1920 to the end of the year). 


Tue Hon’siz Mr, Justice J. G. RUTLEDGE, M.A., Barrister- 
at-Law (officiating Judge from the 23rd June 1919 to the 16th 
September 1919). 

‘Tue Hon’stz Mr. Justicp A, MACGREGOR, M.A., LC.5. 
(officiating Judge from the 12th June 1920 to the 13th 
September 1920 and from the 14th November 1920 to the 13th 
December 1920). 

Tue Hon’sue Mr. Justics B. H. HEALD, M.A, LCS. 
(officiating Judge from the 13th November 1920 to the 
end of the year). 
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LOWER BURMA RULINGS. 


Before Sir Daniel Twomey, Chief Judge, and * 
Mr. Justice Ormond. 


1, ZAINAB BIBI, 2. AMEENA BIBI, 3. HALIMA BIBI ° 


v. M.A.L. CHETTY FIRM by ITs MANAGING PARTNER 
ALLAGAPPA CHETTY. 
Giles with Lambert—for appellants. 
NN. M. Cowasjee—for respondent. 
Probate and Administration Act, V of 1881, section 90, sub-clause 2— 
Restriction of executor’s power to mortgage immoveable property. 
Held,—that a direction in the will to sell so much of the immoveable 
property of the testator as should suffice to pay debts is a restriction on the 
executors’ power to mortgage property for the payment of the debts. 

Kanti Chandra Chattopadhya v. Kristo Churn Acharjee, (1895) 3 
C.W.N., 515, followed. . 

Ormond, J.—Jamaludin died in January 1899 leaving his 
widow Ashabi, three sons and five daughters. By his will he 
appointed Kader Bux an executor, his wife an executrix and his 
two adult sons Abdul Rahman and Abdul Rahim executors of his 
will, The plaintiff Chetty sued on a mortgage dated the 3rd 
September 1906 which was executed by Ashabi in her personal 
capacity and as guardian of the minor children and also.as. 
executrix and by the three other executors and by the three 
adult daughters. He obtained a decree on the Original Side. 
The three adult daughters now appeal in Civil Ist Appeal No. 
178 and the three children, who were minors at the time of the 
execution of the mortgage, appeal in Civil Ist Appeal No. 177. 
One of those three (Hazara Bee) was a minor at the time of 
the institution of the suit but has since attained majority. 

The grounds common to the two appeals are, first, that the 
will restricted the power of the executors to mortgage and 
therefore that the mortgage as against the estate is bad under 
section 90, sub-clause 2, of the Probate and Administration Act 
inasmuch as no leave of the Court was granted ; secondly, that 
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the plaintiff had notice that a portion of the sum advanced 
under the mortgage was for the purpose of building and that 
the executors had no power to borrow for that purpose and, ° 
thirdly, that the ladies who executed the mortgage were pur- 
danashin and were not made acquainted with the nature of the 
transaction and therefore the execution by them of the 
mortgage was a nullity. In Appeal No. 177 there is an addi- 
tional ground, namely, that Ashabi had no power to bind the 
minors as their guardian because she had not obtained the leave 
of the Court; but Mr. Giles who appéars for the appellants con- 
cedes that, the mother having been appointed guardian under 
the will without any restrictions, section 29 of the Guardian and 
Wards Act does not apply and that she had power to mortgage 
on behalf of the minors. 

As to the execution by the ladies the learned Judge appar- 
ently thought they were not strictly purdanashin but he found 
as a fact that the terms and nature of the document were fully 
explained to them. We must take it, I think, that the ladies 
were purdanashin. In the written-statements filed by.Ashabi 
and the three other ladies they admit having signed the docu- 
mentbut they say the contents were not read over and explained 
to them and that it was not explained to them that under the 
will of the deceased without the leave of the Court the execu- 
tors had no power to mortgage the property of the deceased 
and that if they had known that the will forbade all such 
transactions they would never have executed the said document 
as it was not their intention to mortgage their own share 
only but to join with all the beneficiaries in raising the money 
which it was represented to them was necessary for the good of 
the estate. They clearly state that it was their intention by 
this document to effect a valid mortgage of their shares in the 
estate and on behalf of the estate, provided the shares of the 
other beneficiaries were also mortgaged ; and their only ground 
of complaint is that they were not told that the will restricted 
the power of the executors to mortgage. The question however 
as to whether they understood the nature of the transaction was 


-gone into at the trial and an issue was raised as to whether the 


nature of the transaction was explained to the defendants who 
were purdanashin ladies. Mr. S. Dhar who drew up the 
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-document says he explained the document to the ladies because ed 
it was his invariable practice so to do and the Sub-Registrar eae Bist 
-who attended at the ladies’ house says the ladies appeared yy, A.L. 
before him and admitted that the document had been’read over CaRrry. 
:and explained to them. If the ladies had not understood the 

nature of the transaction they would, I think, not have made the 

-above admission in their written-statement. On behalf ofthe 

three appellants in Appeal No. 177 Mr. Giles contends that the 
.admission made by their mother in her written-statement is not 

‘binding on them inasmuch as she had ceased to be their guardian 

and that it is open to them still to show that the plaintiffs had 

mot proved that the document was explained to their guardian, 

-a purdanashin lady. That no doubt is true, but the fact that the 

smother, who was resisting the mortgage on her own account, 

made such an admission in her written-statement, must be 

taken into consideration when determining whether or not the 
stransaction had in ‘fact been explained to her. There is no 

-ground to suppose that the mother’s interest is in any way 

adverse to that of the then minors. I concur with the’ learned 

Judge in his finding that the nature of the transaction was 
-explained to and understood by the ladies. 

Under the ‘will the executors were directed to sell on the 
-death of the testator so much of the immoveable property as 
: Should suffice to pay debts and the rest was to be kept in trust. 
“The learned Judge has held that this clause does not impose a 
restriction on the executor’s power to mortgage. The learned 
-Judge says there is no direction to sell at once. I think he 
‘must have overlooked the words “on my death” and the dis- 
“tinction between a power to sell and a direction to sell. If the 
stestator directs his executors to sell property in order to pay 
«debts, in my opinion, that is- a restriction on the power to 
«mortgage the property for the payment of the debts. The case 
sof Kanti Chandra Chattopadhya v. Kristo Churn Acharjee (1) 
iis an authority in support of this view. The authorities cited 
sto us shew that where the will merely gives a power to sell, it 
does not restrict the power to mortgage; but that a definite 
-direction to sell does amount to a restriction of the power to 
smortgage. In my opinion the will did restrict the power of the 
(1) {1895) 3 C.W.N., 515. 
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exectitors to. mortgage.. But that only rendered the mortgage 

voidable at the instance of any other person interested in the’ 
property (section 90, sub-clause 4, of the Probate and Adminis- 
tration Act), i.e., voidable at the instance of any one interested 

in the estate. All the adults who were interesied in the estate 

executed the mortgage. The mother Ashabi executed it as 

‘guardian on behalf of the minors and she“had power to, do so, 

None of the persons interested in the estate can now avoid the 

mortgage since they have affirmed it from the. beginning by 

joining in its execution. = 

Of the Rs. 1,05,000 secured on this mortgage, Rs. 35,000 
was in respect of moneys previously advanced by the plaintiff 
for the purpose of putting up buildings on land belonging to the 
estate, which had been completed ; Rs. 25,000 went to pay off a 
mortgage debt originally borrowed by the deceased Jamaludin ; 
Rs. 15,000 went to pay off a previous mortgage of the plaintiff's . 
and Rs. 30,000 was advanced for the purpose of putting up a 
two-storied building on the estate. The learned Judge has 
found that the money was borrowed for the benefit of the 
estate and I see nc reason to differ from that finding. 

It is therefore a good mortgage binding on the estate and 
binding on all the defendants. 1 would dismiss the appeal with 
costs. The appellants should be required to pay the Court fees . 
on the memorandum of appeal which would have been paid by. 
them had they not been permitted to appeal as paupers. 

Twomey, C. J—I concur. 





Before Mr. Justice Pratt. 
C. P. R. PERIANAN CHETTY v. KUDUPOODY MALLAYA. 


Anklesaria—for appellant (plaintiff). 
Villa—for respondent (defendant). 

Negotiable Instruments—Promissory notes—Successive pronotes 
in respect of a single loan—effect of acceptance of a second note, 
executed by some only of the executants of the former note, in renewal 
of the former note. 3 

A, Band C executed a promissory note in favourof D. A year later a 
second promissory note was taken by D from B and C, in renewal of the: 
first. A signature, alleged by D to be A’s, also appeared on the second. 
pronote. D sued A, Band C onthe second pronote, but only obtained a 
decree against B and C, it being held that the execution of the second. 
pronote by A was not proved. D then sued A alone on the first pronote. 
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Held,—that the execution of the second pronoteoperated 28 a complete 
satisfaction, accepted by D, of the first pronote, and therefore D was 
debarred from reviving his claim against A on the first pronote, which was 
discharged by the execution of the second pronote. 

Har Chandi Lal v. Sheoraj Singh, (1916) 1.L.R. 39 All,, 178; Jamna 
Bai Saheb Mohitai Avergal v. Vasanta Rao Ananad Rao Dhybar, 
(1916) 1.L.R. 39 Mad., 409; Muhammad Askari v. Radhe Ram Singh, 
(100) I.L.R. 22 All., 307—distinguished. 

Gour Chandra Das v. Prasanna Kumar Chandra, (1906) 1.L.R. 33 
Cal,, 812, relied on. : 

On the 12th December 1915 Kudupoody Mallaya, Kuthy 
Subrayadu, Kuthy Mangamma and Dhomaty: Reddy executed 
a promissory note in favour of the plaintiff Chetty for Rs. 500. 

On the 5th of January 1916 a second promissory note was 
taken in renewal of the former of the previous year from 
Kuthy Subrayadu and Kuthy Mangamma and the name of 
Kudupoody Mallaya also appeared as signatory. 

The Chetty sued Kuthy Subrayadu, Kuthy Mangamma and 
Kudupoody Malilaya in Civil Regular No. 7103 of 1917 of the 
Court of Small Causes on the second note and obtained a decree 
against the first two-named defendants only, the Court finding 
that it was not proved that Kudupoody executed the second note. 

Piaintiff then instituted a suit against Kudupoedy Mallaya 
on the first note and the suit was dismissed, the Lower Court 
holding that the execution of the second promissory note under 
the circumstances operated as a discharge of the liability of all 
the executants of the first note. 

The sole. question for decision is whether on the facts in 
evidence plaintiff could revive his claim on the old note as 
against Kudupoody. m 

There can be no doubt from the Chetty’s own evidence that 
his intention, when he had the new note executed, was to accept 
itas complete satisfaction of the old one. He stated in so 
many words in the first suit “The promissory note in suit is a 
renewal of the other and the previous note is entered as settled 
in the ledger. The discharged note was returned to defendants.” 

Kuthy Subrayadu deposed that the name of Kudupoody was 
-deliberately omitted from the second note by arrangement with 
him. 

When his name was entered in the second note and by 
-whom it is not clear, but it is certain that the Chetty accepted 
sthe second note asa discharge of the first and was content to 


1918. 
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1918, have on ita signature purporting to be Kudupoody’s, which he. 
C.P.R. was unable to prove; and which may have been fraudulently 
Pertanan entered under his direction. 


v. I am of opinion that under the circumstances the Chetty: 
eee hasin equity no claim on the second note as against the 


ws defendant Kudupoody. His advocate now says that the Chetty 
made a mistake, when he said the note was returned. I see no- 
reason to believe this. There was no reason why the Chetty 
should have deliberately stated that he returned the note unless: 
he did so. : 

How he obtained. it back from the signatories is not clear, 
but it looks as if they did not consider it of any value since’ 
they had executed a fresh note in lieu of it, so left it lying about’ 
and the Chetty quietly annexed it. 

It is certain that the Chetty recovered it some how since he: 
filed it as evidence in his suit against Kudupoody alone. 

Mr. Anklesaria for the Chetty quotes a number of rulings in 
support of his contention that defendant, having pleaded non- 
execution of the new note, cannot plead that the old note is 
discharged and that he is liable until the debt is satisfied, but 
the answer seems to be that the debt on the old note was- 
satisfied by the execution of the new, and I see no reason why 
if plaintiff liked to dispense with the execution of the new by 
Kudupoody, or took a signature under such circumstances that 
the possibility of fraud arises, he should be entitled to revert 
to the old note. 

His accounts show that he wrote off the original note as 
settled. 

In support of his contention that the liability of the defen-- 
dant on the first note is not extinguished by-the second to- 
which he was not a party, the advocate for the Chetty relies on- 
Har Chandi Lal v. Sheoraj Singh (1). In‘that case the original: 
mortgagor of certain property died after execution of the 
mortgage. In 1887 the widow and nephew executed fresh 
mortgages of ‘the property and thereupon the mortgagee 
handed over the original mortgage deed of 1876 to the nephew.. 
It was subsequently held that the mortgages of 1887 were not. 
binding on the widow. 

(1) (1916) ILL.R. 39 All., 178, 
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Their Lordships of the Privy Council held that!the intention 
“of the mortgagee after the two deeds of 1887 were executed 
was to accept in them 4 new security, but that intention was 
entirely frustrated by the fact that the deeds of 1887 were held 
to be not binding on the widow: and it was not in accordance 
with equity and good conscience that the respondents who had 
successfully maintained that the transaction’embodied in the 
deeds of 1887 was not binding on the widow, and consequently 
did not bind them as the heirs of her husband, should now 
claim the benefit of the transaction as a release of the mortgage 
of 1876. 

They held that under the circumstances the mortgage of 
1876 was unaffected by the mortgages of 1887. 

At first sight it would seem arguable that the logical corollary 
of this ruling is that plaintiff not having got what he intended at 
the time of the second promissory note could revert to the 
original note, but on analysis I am of opinion the cases are not 
parallel. 

A promissory note is quite different from a mortgage and 
there is nothing to prevent the holder from accepting satisfac- 
tion in any form he chooses from any of the executants. 

It is clear that the Chetty accepted the new note in satisfac- 
tion of the old and it is by no means certain that he had any 
intention of making Kudupoody a party to it. He may have 
been quite content originally to take the signatures of the two 
defendants’ only against whom he subsequently obtained a 
decree, and afterwards have inserted the name of the third. 

Kudupoody’s case was that he only signed the first note as 
surety for the other two principals. . 

It is impossible to my mind to hold on the facts that the 
liability of defendant Kudupoody on the first note remained 
unaffected by the second. Ifthe Chetty chose to discharge 
him from liability without receiving any payment from him 
personally he was at liberty to do so. 

The case of Jamna Bai Saheb Mohitai Avergal v. Vasanta 
Rao Ananad Rao Dhybar (2) seem to have no bearing on the 
point now at issue. 


(2) (1916) I.L.R. 39 Mad., 409. 
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pats Muhammed Askari v. Radhe Ram Singh (8) refers to 
G.P.R. mortgages, which, as I have already remarked, are on a. 
res different footing. 
eon nany A 'promissory note may be discharged by a fresh note 
Matrava. equally well as by acash payment ; and. once discharged by 
re such payment the original note cannot to my mind be held to 
be still in force as. against the signatory, who did not execute 
the fresh note. Had Kudupoody obtained the execution of the 
second note under false pretences it would have been different. 
If the Chetty’s allegation that Kudupoody was a party to 
the second note is true, then clearly the first was extinguished 
thereby. a aa 
If it was false, then the Chetty has been guilty of fraud, 
and he cannot be allowed to take advantage of his own fraud. 
If he accepted a new note by two in exchange for ‘an old 
one by four he must abide by his own action. He.cannot 
because he is subsequently dissatisfied with the results of his 
own conduct, go back to his original security, after having 
accepted the new note as payment for the old. 
1 am fortified in my view bythe decision of the Calcutta High 
Court in Gour Chandra Das v. Prasanna Kumar Chandra (4). 
In that case after a bond had been executed by the first 
defendant and the second defendant was added as an executant 
without the assent of the first, it was held not only that that 
this alteration vitiated the deed against first defendant but 
that plaintiff was not entitled to succeed on the basis of the 
original consideration. 
I dismiss the application with costs. 


Civil Miscele Before Sir Daniel Twomey, Chief Judge, and 
as athe, Fi Mr. Justice Pratt. 
of 1918. THE OFFICIAL ASSIGNEE v. M. C. BHAM. 
Dacember 6th, N. N. Sen—for appellant. 
1918. N. M. Cowasjee—for respondent. 
= Presidency Towns Insolvency Act, III of 1909, section 56-—Pays 


ment to a creditor within three months of the date of petition of 
insolvency—Fraudulent preference—Burden of proof as to intention 
of debtor. % 

Although the debtor may have made a payment to one of his creditors 
within three months of the date of the petition for insolvency, if there was 


(3) (1900) I.L.R. 22 All., 307. (4) (1906): I.L.R. 33 Cal., 812. 
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real pressure operating on the debtor's mind as the dominant influence, 
and if there is nothing to show that the debtor had any motive or desire to 
favour the particular creditor in preference to the other creditors, the. 
transaction cannot be annulled as a fraudulent preference. 


The burden of proof as to the intention of the debtor lies upon the” 


Receiver who contests the payment, even if the debtor was insolvent at 
the time when he made the payment. 

Nripendra Nath Sahu v. Ashutosh Ghose, (1914) 19 C.W.N., 187, 
followed. a ‘ 

In re Lake, ex-parte Dyer (1901) L.R. 1 K.B.D., 717, referred to. 

Twomey, C.J.—The question in this case is whether-a 
certain payment of Rs. 753 made by an insolvent to one of his 
creditors the respondent Bham within three months of the date 
of the petition for insolvency was made “ with a view of giving 
that creditor a preference over the other creditors " (section 56, 
Presidency Towns Insolvency Act, 1909). The insolvent was a 
shop-keeper in the Iron Bazaar and the value of his stock plus 
book debts was between Rs. 5,000 and Rs. 6,000, while his 
liabilities were over Rs. 15,000. He admittedly had no hopes 
at that time of paying his creditors. The respondent Bham 
threatened to sue for his debt and to attach the stock. It does 
not appear that any of the other creditors were pressing for 
payment or that the debtor had any intention of filing a 
petition in insolvency. But subsequently one of the other 
-creditors filed a petition and the debtor was adjudicated an 
insolvent. 

The iearned Judge has found that the dominant motive for 
the payment was not the desire to prefer this creditor Bham, 
‘but the fear that his stock in trade would be attached and 
‘sold. It has therefore been held that the case does not fall 
under section 56 of the Act. The Official Assignee appeals. 
Section 56 follows word for word the provisions of the English 
Bankruptcy Law and we are bound therefore to attach very 
great weight to the interpretation which the English Courts 
have put upon the corresponding English provision. The 
English rulings were fully considered in a recent Calcutta 
case (1) cited by the learned Judge. They show that the 
burden of proof as to the intention of the debtor lies upon the 
Official Receiver who contests the payment even if the debtor 


was insolvent at the time when he made the payment. If there 


() Nripendra Nath Sahu v. Ashutosh Ghose, (1914) 19 C.W.N., 157. 
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3918, was real pressure operating on the debtor’s mind as the domi-- 
Rt nant influence and if there is nothing to show that the debtor 
PFICIAL es 


Assicnzz had any motive or desire to favour the particular creditor in 
preference to the other creditors the transaction cannot be 
annulled as a fraudulent preference. In the present case the 
creditor Bham is Secretary of the Suratee Bazaar Company 
which is closely connected with the Iron Bazaar where the: 
debtor had his shops. The debtor states that he made over 
the shops to Bham for 1,600 rupees on Bham promising that 
he would deduct the amount which was due to him and pay 
the balance to the debtor. This is denied by Bham, and the 
witness called by the Official Assignee to support the debtor’s: 
statement shows that the sale was to this witness and not to 
Bham, though the sale proceeds were paid to Bham’s son.. 
The evidence of this witness does not go to show that thé 
debtor acted spontaneously. It rather supports the view that 
he was acting under pressure from Bham. 

In my opinion the learned Judge decided the ques- 
tion correctly and I would dismiss the appeal with costs. 

Pratt, J: —l am inclined to agree with the view expressed by 
Vaughan Williams, L.J., in In re Lake, Ex-parte Dyer ((2) that 
“if a man on the eve of bankruptcy makes a payment to a 
particular creditor,'the presumption immediately arises that 
he makes that payment with the dominant view of giving a 
preference to that creditor over his other creditors.” 

In the present instance, however, the learned Judge on the: 
Original Side has found on the evidence that the dominant 
motive of respondent was not to give a preference but to save: 
his stock in trade from attachment and sale. 

This finding was justified. 

I agree that the appeal should be dismissed. 








Seo anee Before Sir Daniel Twomey, Chief Judge. 
ee 1. MA LAY, 2. MAUNG WA v. TUN SHWE. 
Demet, May Oung—for appellants (defendants). 
1918. Maung Pu—for respondent (plaintiff). 


iii Buddhist Law: Inhevritance—Shares of surviving widow and 
her childreti in property acquired by her deceased husband prior to- 


{2) (1901) L.R. 1 “K.B.D., 717. 
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his marriage with her, when there are children of deceased's former 1918, 


‘marriages surviving. Ma Tax 

‘When a Burman Buddhist has married more than one wife sutces- 
sively, and dics leaving a widow, children by her and children of his Tun Sawik, 
former marriage (or marriages), the respective shares of his hcirsin the == 
property brought by him to the last marriage are, five-cighths to the 
children of the earlier marriage (or marriages), one-quarter to the surviving 
widow, and one-eighth to the children of the last marriage. 

Nagesh v. Gururao, (1892) 1.L.R. 17 Bom., 303; Ma Ba We vy. Mi Sa 
U, (1903) 2 L.B.R., 182—followed. 

Ma Leik v. Maung Nwa, (1907) 4 L. B. R., 110, referred to, 
wore Chit Lu Ma v. Mi Win Ma U, (i916) 10 Bur. L.T., 41, dissented 

Maung Pan Di married two wives successively. His first 
wife Ma Po had a son Maung Wa by a previous husband.. 
Ma Po died about 1899 leaving a daughter Ma Lay by Maung 
Pan Di. After Ma Po’s death Maung Pan Di married Ma Pyu.. 
He died about 1904 and after his death his widow Ma Pyu gave. 
birth to a posthumous son, Tun Shwe, the plaintiff in this case 
who is still a minor and sued through a next friend. He sued 
his step-sister Ma Lay and her step-brother Maung Wa for a 
share of the joint property of Maung Pan Di's first marriage 
and he joined as 3rd defendant his own mother, Ma Pyu who- 
did not oppose his suit. It may be noted that at the time when 
the suit was brought any claim that Ma Pyu herself had to 
share in the joint property of her husband Pan Di’s first 
marriage vas barred by limitation, a period of more than twelve 
years having at that-time elapsed from the death of Pan 
Di. The Subdivisional Court dismissed the suit on the ground 
that the joint property of Ko Pan Di and Ma Po had been 
partitioned among his heirs before Pan Di’s death and before 
his marriage with Ma Pyu. On appeal however the Divisional 
Court found that there had been no valid partition in Ko Pan 
Di's lifetime and after a remand to the trial Court for the 
determination of furtherissues in the case the learned Divisional 
Judge decided that the plaintiff Tun Shwe was entitled to one- 
sixth share of the joint property of his father’s first marriage. 

The defendants Ma Lay and Maung Wa appeal to this: 
Court under section 30 of the Lower Burma Courts Act. The 
grounds of appeal are that the Divisional Court erred in 
holding that the plaintiff Tun Shwe was entitled to any share: 
in Ko Pan Di’s estate and erred also in not holding that 
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Tun Shwe was excluded by his mother (the widow of Ko Pan 
Di the 3rd defendant). 

The latter point is entirely new and the question arises 
whether this point can now be raised in this special appeal 
under section 30, Lower Burma Courts Act, seeing that it was 
not raised in the trial Court or in the Lower Appellate Court, 
but there is good authority for allowing even on second appeal 
under the Civil Procedure Code a new point to be raised for 
the first time provided it is purely a question of law arising 
on the findings of the Courts below and not affected by any 
facts outside these findings. (See Nagesh v. Gururao. (1).) 
The learned Counsel for the respondent does not dispute the 
correctness of this view. 

It is urged by Mr. May Oung for the appellants that on a 
proper appreciation of the Dhammathats the children of the 
first marriage during which the property was acquired were 
entitled to three-fourth of the property and the second wife or 
stepmother who survives is entitled to the remaining one-fourth 
share but her children are not entitled to anything. He 
argues further that even if it is held that the child or children of 
the second marriage are entitled to a share in addition to their 
mother’s share the children’cannot claim their share during the 
lifetime of their mother. The only authority cited in support of 
the latter argument is Parlett J’s ruling in Mi Chit Lu Ma v. 
Mi Win Ma U (2).. The learned Judge said that it appeared to 
him that during the lifetime of the mother the children were 
not entitled to a share. I regret I am unable to adopt that 
opinion. 1 can find nothing in the Dhammathats to support it. 
It seems to me that where the Dhammathats give a definite 
share to the offspring of the second marriage in addition to the 
share given to their mother the offspring cannot be said to get 
that share as representatives of their mother. The offspring 
of the second marriage as well as the offspring of the first 
marriage and the surviving widow have definite vested rights 
to their respective shares from the date of the father’s death. 

It appears that neither-the Chief Court nor the Judicial 
‘Commissioners have yet definitely decided the question whether 
in a case like the present the offspring of the second marriage 

(1) (1892) LL.R. 17 Bom., 303, (2) 10 Bur. L.T., 41. 
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are entitled to a share in the joint property acquired during 
their father’s first marriage. The texts dealing with the subject 
are given in section 229, Kinwun Mingyi’s Digest, and the 
subst ance of them is set out in Mr. Justice Moore’s judgment 
in Ma Leik v. Maung Nwa (3). The learned Judge pointed out 
that there was a fairly general consensus of authority for the 
proposition that of the property taken by the father to the 
second marriage the children of the first marriage shall receive 
three-fourth and theirystepmother. one-fourth. He had not to 
consider in’ that case whether the stepmother’s own ¢hildren 
were or were not entitled to a share to themselves in addition to 
her one-fourth share. But four of the Dhammathats extracted 
in section 229 of the Digest, viz. Kungya, Yazathat, Vinicchaya 
and Dayajja expressly give the children of the second marriage 
a share in addition to their mother’s one-fourth share. Kungya 
and Vinicchaya give the children one-eighth, the Yazathat gives 
them one-fourth. The Dayajja has two contradictory texts. 
The first gives a share to the stepmother only, the second gives 
aone-fifth share to the stepmother and one-fifth share to 
her children. Section 229 gives extract from various other 
Dhammathats which allot a share in the property of the 
first marriage to the stepmother but do not mention her 
children. There is one Dhammathat Manu Yin which expressly 


declares that none of the propérty of the first marriage is. 
to be given to the offspring of the second union, ad it goes. 
on to say that none of the property of the second marriage“ 


shall be given to the children of the former marriage. This 


isolated Dhammathat has not been followed by the Courts. 


in cases dealing with property acquired during the second 
marriage and it is clear that no more weight can be attached 
to its provision regarding property of the first marriage. It is 
unfortunate that the Manukye, the Dhammathat of pre-eminent 
authority, has no provision dealing with this matter but the 
Kinwun Mingyi’s compilation, the Attathankhepa section 220, 
attempts to reconcile the conflicting Dhammathats extracted 
in section 229 of the Digest. It was pointed out in Ma Ba We 
v. Mi Sa U (4), that although the Atiathankhepa is not an 
original Dhammathat it is a work of very considerable weight 
(3) 4. L.B.R., 110. (4) 2 L.B.R., 182, also at p. 174. 
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because the Ex-Kinwun Mingyi was a well-known authority on 
Burmese Buddhist Law. According'to this authority the rule 
under which the stepmother takes one-fourth and the children 
of the former marriage three-fourths is applicable only when 
there is no issue by the second marriage. Section 220 of the 
Attathankhepa goes on to say ; “ If, however, children are born 
after thesecond marriage, let the property brought by the father 
‘or mother be divided into eight shares, and let the children of 
the former marriage take five shares, the stepfather or step- 
mother two shares, and the children of the second marriage one 
share.” Thus, the Kinwun Mingyi adopted the rule given in 
the Kungya and Vinicchaya Dhammathats and treated the 
Dhammathais which allow a share to the stepmother alone as 
being applicable only to a childless stepmother. 

It was definitely held in Ma Ba We v. Mi Sa U (4) that the 
widow is entitled as against the children of her husband by the 
former marriages to one-fourth share ofthe property which her 
husband brought to his marriage with her. In that case the 
‘surviving widow was childless. But having regard to the 
provisions of the Attathankhepa and the Dhammathats cited 
above I think that the same rule should apply when a widow has 
-children, that is to say, the widow should in any’ case get her ~ 


-one-fourth share and the one-eighth share of herchildren should 
-come out of the three-fourth which the children of the former 


marriage would have received if the widow were childless. In 


-other words, the share of the children of the earlier marriage or 


marriages is reduced from three-fourths to five-eighths if their 
father leaves issue surviving by his second marriage. 

I have now disposed of the two grounds set forth in the 
memorandum of appeal. The share of the property to which 
the plaintiff appears to be entitled under the Buddhist Law of 
Inheritance'appears to be one-eighth and not one-sixth the frac- 
tion allowed by the Divisional Court, but I find that the parties 
agreed as to this: fraction in the Divisional Court and I have 
not been asked to reduce it in this appeal in the event of my 
finding that the plaintiff is entitled to share in Ko Pan Di’s 
-estate. The appeal is therefore dismissed with costs. 

(4) 2 L.B.R., 182, also at page 174. 
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Before Mr. Justice Pratt. 
GOR LUM HPAW v. CAMILLO CAMILATOS. 
Chari—for applicant. 
Higinbotham—tor respondent. 

Damages —Assessment of damages due to @ broker through his 
principal's failure to carry out agreement. 

Ajinstructed B to negotiate the sale of certain property at a named 
price. Bobtained a purchaser at this price, but A refused to complete 
the sale. 

Held—that as B was deprived of his brokerage solely through A’s 
failure to convey the property, B was entitled to obtain from A as damages 
the amount which he would have earned as brokerage if A had completed 
the conveyance. 

Elias v. Govind Chunder Khatick, (1902) 1.L..R. 30 Cal., 202 ; Prickett 
v. Badger, 140 E.R., 127 at 128; Fisher v. Dewitt, 48 LJ. Ex., 32— 
followed. 

Simpson v. Lamb, 139 E.R., 1213, referred to. 

Plaintiff was engaged by defendant as a broker to negotiate 
the sale of his house for Rs. 85,000 on the understanding that 
he should get brokerage from the purchaser. 

Plaintiff found a purchaser at the stipulated price and 
arranged for his brokerage to be paid by him. Defendant 
failed to convey and plaintiff sued for damages on the basis of 
the brokerage, which he would have receivéd, had defendant 
-completed the sale as agreed. 

The trying Court remarked that the amount of damages 
claimed was not questioned and appeared to be properly 
assessed and gave a decree for Rs. 850 accordingly. 

It is contended that no suit would lie as the authority given 
was revocable and that in any case the measure of damages is 
the time and trouble actually expended by plaintiff. 

Plaintiff performed his part of the contract and was clearly 
sdeprived of his brokerage by defendant's failure to sell. 

Isee no reason why he should not get his damages or 
why he should be limited to a quantum meruit. 

There is ample authority for awarding as damages the 
-amount of brokerage that would have been earned. In Elias 
v. Govind Chunder Khatick (1) it was held by a Bench of the 
Calcutta High Court that where a broker has negotiated a loan 
and found a lender willing to lend the amount, he is entitled to 

(1) (1902) I.L.R. 30 Cal., 202, 


Civil Revistow 
No. 103 of 
1918, 


December 9th, 
1918, 
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1938, his brokerage, although the transaction was not completed by 
GoxLum reason of the inability of the principal to satisfy the attorney 
Bee as to his titlé. In that judgment reference was made to the 
Pree English case of Prickett v. Badger (2) in which it was held 
a, that, where an agent employed for an agreed commission to- 
sell land at a given price succeeds in finding a purchaser at 
the stipulated price, but the principal, from whatever cause, 
declines to sell, and rescinds the agent’s authority, the agent 
is entitled to sue for a reasonable- remuneration for his work 
and labour. In the course of his judgment in this case Willes,. 
J. observed “ the plaintiff would have been entitled to receive 
the commission agreed on, if the defendant’s conduct had not 
prevented his earning it. I must confess I do not see why the 

jury should not have given him the full amount. 

With this observation I am in full accord and it applies 
exactly to the facts of the case under revision. 

Fisher v. Dewitt (3) is another authority in support of the 
view taken by the Lower Court. In Simpson v. Lamb (4) the: 
facts were different and 1 see no reason to consider it a 
sufficient authority fo® interference with the decree of the 
Small Cause Court. 

Thold that plaintiff was entitled to damages on the facts. 
proved and that the basis for assessment of damages was. 
reasonable. 

The application is dismissed with costs. 


Ceaeat Before Sir Daniel Twomey, Chief Judge. 

revision 

No. sae of TUN YA v. KING-EMPEROR. 
2918, 


Ba Dun—for applicant. 


a onnerr,'% Criminal Procedure Code, 1898, section 360, and Evidence Act I of 

1872, sections 80 and 91—Depositions irregularly recorded—Method of 
proof of-—Effect of failure to read over deposition to witness in 
presence of accused or his pleader. 

‘The provisions of section 360, Criminal Procedure Code, are imperative. 
‘The deposition of a witness may be read over to him by an officer of the: 
Court, but it must be read over in the presence of the accused or his. 
pleader, and the presiding Judge or Magistrate must at the conclusion of 
the reading himself question the witness as to its correctness. 


(2) 140 E.R., 127 at 128. (8) 48, LJ. Bx., 32. 
(4) 139 B.R., 1213. 
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Failure to comply with these provisions will vitiate the presumptions 
arising under section 80, Evidence Act. But a déposjtion which has been 
irregularly recorded may be capable of proof, as against the witness who 
made it, in some other way, such as by the evidence of the Judge or Magis- 
teate who recorded it, or by the admission of correctness made by the 
witness himself when the deposition was read over to him. 

San Myin v. King-Emperor, 1 U.B.R. (1910-13), 123 ; Kadir Pakiri v- 
King-Enmperor, Criminal Revision No. 898 of 1917 of the Chief Court of 
Lower Burma, 11 Bur. L.T., 202; Kamatchinathan Chetty v. King- 
Emperor, (1904) 1.L.R. 28 Mad., 308; Mohendra Nath Misser v. King. 
Emperor, (1908) 12 C.W.N., 845; Jyotish Chandra Mukerjee vy. King-. 
Emperor, (1909) 1.L:R., 36, Cal., 955; King-Emperor v. Jogendra Nath 
Ghose, (1914) I.L.R. 42 Cal., 240—dissented from, ie 

Bogra v. King-Emperor, (1910) 1.L.R. 34 Mad., 141; Elahi Baksh 
Kasi v. King-Emperor, (1918) 1.L.R. 45, Cal., 825—followed. 

The applicant Nga Tun Ya was a witness in a Ses- 
sions trial. At the close of the trial the Sessions Judge 

directed his prosecution for giving false evidence and 
he. was brought to trial before a Magistrate. In the course 
of the trial it appeared that Tun Ya’s deposition in the Sessions 
case instead of being read over to the witness in the presence 
of the accused or his pleader, as required by section 360, 
Code of Criminal Procedure, was read over to himin the ve- 
randah of the Court building out of sight and hearing of the 
accused and his pleader. It was read to him by an Assistant, 
Bench Clerk to whom he admitted the correctness of the deposi- 
tion. Following the Upper Burma‘case San Myin v. King-Em- 
peror (1) the Magistrate held that a deposition taken in such 
circumstances was inadmissible in evidence and he discharged 
the accused. Subsequently the District Magistrate took up 
the case in revision. He pointed out that the Upper Burma 
ruling was not binding on Magistrates in Lower Burma and he 
also referred to the Madras ruling Bogra v. King-Emperor (2) 
which is at variance with the Upper Burma ruling. The District 
Magistrate further pointed: out that the Upper Burma ruling 
goes beyond the provisions of section 360, Criminal Procedure 
Code, in requiring the Judge or Magistrate himself to read out 
the deposition to the witness. In paragraph 256 of the Lower 
Burma Courts Manual it is laid down that the deposition may 
be read over to the witness by an officer of the Court but the 
witness must be questioned by the Judge or Magistrate himself 





(1) 1: U.B.R. (1910-13), 123, (2) (1910) I6L.R. 34 Mad., 141. 
: 2 


xo19, 
Tex Ya 


% 
Kine: 
‘thereror. 


18 LOWER, BURMA RULINGS, { vou. 


as to the correctness of the deposition. The District Magis- 
trate accordingly’set aside the order of discharge and ordered 
farther enquiry under section 437 of the Code off Criminal 
Procedure: Nga Tun Ya applied to this Court in revision to 
set aside'‘the order for further enquiry. 

There is no published Lower Burma ruling dealing with 
the question in this case. But I find that in an unpublished 
revision case of 1917, Kadir Pakiri vy. K.E. (3) Mr. Justice 
Maung Kin followed the Upper Burma ruling and dissented 
from the Madras ruling in Bogra v. King-Emperor (2). 

The learned Judicial Commissioner Sir George Shaw in the 
Upper Burma case cited above pointed out that “section 91 
of the Evidence Act makes the record of a witness’ statement 
the only evidence of the statement, and under section 80 of the 
same Act it is admissible only if it was taken in accordance 
with law.” He therefore decided that a prosecution for giving 
false evidence could not properly be ordered if the charge 
were based on a deposition which had’ not been read over to 
the witness in. the presence of the accused or his pleader. The 
view taken by Sir George Shaw is in accordance with several 
of the earlier rulings of the Indian High Courts (vide Kamat- 
chinathan Chetty v. King-Emperor (4), Mohendra Nath Misser v, 
Emperor (5), Jyotish Chandra Mukerjee v. King-Emperor (6), 
and Emperor v. Jogendra Nath Ghose (7).. But a different view 


-was taken in the Madras case, Bogra v. Emperor (2) cited bythe 


District Magistrate where Mr.-Justice Miller held that 6 
deposition should not be treated as a nullity merely because 
it is. not regularly recorded and that if the deponent has admit- 
ted its correctness he may properly be convicted of perjury on 
it. This statement of the law has recently been adopted -by 
the Calcutta High Court also in Elahi Baksh Kazi vy. King- 
Emperor (8). The following is an.extract from Mr. Justice 
Richardson’s judgment in that case :—‘ Under section 80 of 
the Indian. Evidence Act, the deposition of a witness taken in 
accordance with law and purporting to be signed by a Judge 


(3) Criminal. Revision Nos 898 of 1917 of the Chief Court of Lower 
Burma, published in 11 Bur. L.T., 202. 

(2) (1910) L.L.R. 34 Mad., 141. (4) (1904) LL.R; 28: Mad., 308. 

(5) (1908) 12 C.W.N., 345. (6) (1909) 1.L.R. 36 Cal., 955. 

(7)-(1914) LL.R.42Cal., 240. (8) (1918). ILL.R. 45 Cals, 825. 
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-or Magistrate proves itself. No other proof is required than 13939 
the production of the deposition. I should have thought that Tun va 
a provision requiring a deposition to be read over to a witness eine: 
was in'its nature directory, and that if it were not complied !sPeRox, 
with in a partictilar case, the deposition, while it might perhaps <r 
lose the benefit of section 80 of the Evidence Act, might still 
be proved in some other way. No doubt section 91 of the~ 
same Act says that in all cases in which any matter is required 
by law to be reduced to the form of a document, no evidence 
shall be given in proof of such matter except the document 
itself. But even if a deposition comes within that enactment, 
no question arises of proving the contents of a deposition 
except by the production of the deposition itself. The question 
is, how is the, deposition to be proved. There is no provision 
in the Code of Givi! Procedure which expressly precludes a 
deposition from being received in evidence unless it has been 
read over to the witness in the presence of the Judge. In the 
‘case of a document which requires registration but is not 
registered, it is inadmissible in evidence not by reason of the 
provisions of section 91 of the Evidence Act, but by reason of 
the express provisions on the subject contained in the Registra- 
tion Act. As at present advised-1 can see ino reason why, 

‘even in a prosecution for perjury, failure to comply with the 
provisions of rules 5 and 6 of Order XVIII should render a 
deposition entirely inadmissible in evidence, or why, if section 
80 cannot be called in aid, the deposition should not be proved, 
for instance, by the Judge who took it down, or bythe admise 
sion of the deponent. If it can be proved, in some such way, 
section 91 will have no application.” 

These remarks were made with reference to a deposition 
recorded in a civil suit but they apply with equal force to 
depositions in criminal trials. There is _no provision in the 
Code of Criminal Procedure any more than in the Code of 
Civil Procedure deciaring that a deposition which has not been: - 
read over in the presence of the accused or his pleader shall 
on that accoint be inadmissible in evidence. 

lam inclined to agree with the remarks of the learned ° 
Judges:of' the Madras and Calcutta High Courts in the two 
cases of Bogra and Elahi Baksh Kazi. The provision’ for 





1919. 
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reading over the deposition to the witness is for the protection 
of both the accused and the witness, but the further provision 
that the reading over shall be in the presence of the accused 
or his pleader appears to be for the protection ‘of the aecused 
only. When a deposition is read over to a witness in the 
absence of the accused and the witness acknowledges the 
deposition to be correct the deposition may be inadmissible 
against the accused; but all that the law prescribes for the 
protection of the witness has been fulfilled and it does not 
seem right that a witness should-escape the consequences of 
alleged perjury merely because something was omitted which 
the law prescribes not for the witness’ protection but only for 
the protection of accused. 

I have doubts also as to the effect of sections 80 and 91 of 
the Evidence Act with regard to’ informally recorded déposi- 
tions. It is true that the presumption of genuineness, etc., 
will arise under section 80 only if the deposition was taken in 
accordance with law. But it does not seem to follow neces- 
sarily that the informal deposition is incapable of proof. 
There seems to be no valid reason why, as pointed out in the 
case of Elahi Baksh Kazi, it should not be proved, for example 
by the evidence of the Judge or Magistrate who recorded it or 
by the admission of correctness made by the witness himself 
whén the deposition was read over to him. And if it canbe so 
proved then the ‘supposed obstacle offered by section 91 will 
disappear. 

The question involved in this case is one of great impor- 
fance, and especially in view of Mr. Justice Maung Kin’s ruling 
of 1917 in Kadir Pakiri vy. King-Emperor (3) and the. recent. 


Calcutta decision in Elahi Baksh Kazi v. King-Emperor (8). 1 


think the learned Counsel for the applicant should have a 
further opportunity of arguing the matter. A fresh date will be 
fixed about a fortnight hence and notice will be given also to 
the District Magistrate to whom a copy of these remarks should 
be sent. The case is one in which the Court should in my 
opinion have the advantage of the Government, Advocate’s 
assistance. 


(8) 11 Bur. L.T., 202. (8) (1918) ILL.R, 45 Cal., 825, 
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Order passed after further hearing. 

The learned Assistant Government Advocate suggests that 
a deposition is “taken in accordance with law” for the 
purposes of the Evidence Act, section 80, once it has been 
taken down in accordance with the provisions of. section 356, 
Code of Criminal Procedure, and that, so far as’ section 80, 
Evidence Act, is concerned, it is immaterial that the provisions 
of section 360, Code of Criminal Procedure, have not been 
observed. I am not prepared to accept this reading of section 
80. The section contemplates that the deposition which it is 
proposed to use as evidence should have all the guarantees of 
authenticity which the law prescribes, one of them being that 
the Magistrate shall have signed it only after it has been read 
over to the witness in presence of the accused or his pleader 
in order that the witness and the accused may have an oppor- 
tunity of pointing out mistakes. 

But where, as in the present case, section 80, evidence 
cannot be called in aid, I am of thesame opinion as the Calcutta 
Judges, namely, that the -deposition’can be proved by other 
evidence, e.g. by evidence that the witness admitted it to be 
correct when it was read over to him, and the evidence of the 
Judge or Magistrate whe recorded it. The learned Advocate 
for applicant has nothing to urge in opposition to this view. | 

The application to set aside the District Magistrate’s order 
is therefore dismissed. In dismissing it however I think it 
necessary to express serious disapproval of the action of the 
Sessions Judge in disregarding the plain provisions of section 
360, Code of Criminal Procedure, and paragraph 256, Lower 
Burma Courts Manual, and I trust that the irregular practices 
brought to notice in this case will be discontinued forthwith. 
It is no excuse to say that Sessions Judges and Magistrates 


can get through their work only by disregarding the procedure 


laid down in the section. The provisions of the law must be 
obeyed even if their observance will increase the duration of 
trials. 


1919. 
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Before Sir Daniel Twomey, Chief Judge, and. Mr. Justice 
Maung Kin. . 
PO KIN v. MA SEIN TIN. 
Ormiston—for applicant.- 
Lentaigne—for respondent. 
Probate aid Administration Act, V of issi—Right of further 


appeal to Privy Council against decision of High Court in appeal 
«under section 86 of the Probate and Administration Act. 

No further appeal to the Privy Council lies against the order of a High 
Court passed in appeal under section 86, Probate and Administration Act, 
1881, 

The Rangoon Botataung Coy., Ltd. v. The Collector, Rangoon, 6 
L.B.R., 150, referred to. 





This is'an application for leave to appeal to the Privy 
Council against an order passed by this court in appeal under 
section 86 of the Probate and Administration Act, 1881. There 
appears to be no precedent for granting leave in such a case. 
The right of appeal to the High Court is a special right 
conferred by section 86 of the Act and is analogous to. 
the special appeal to the High Court allowed by section 
54 of the Land Acquisition Act, 1894. In. the case of The 
Rangoon Botataung Company, Limited vy. The Collector, 
Rangoon (1) their Lordships of the Privy Council 
held that in Land Acquisition cases no appeal lies to 
the Privy Council under the Land Acquisition Act. With 

«reference to section 54 they remarked as follows :—‘ That 
“ section seems to carry the appellants no further. Itonly 
“ applies to proceedings in the course of an appeal to the High 
“Court. Its force isexhausted when the appeal tothe High 
“Court is heard. Their Lordships cannot acceptithe argument 
“ or suggestion that when oncé the applicant is admitted to the 
“ High Court he has all the rights of an ordinary’suitor, includ- 
“ ing the right to carry an award made in an arbitration as to 
“the value of land taken. for public purposes up to this 
“ Board as if it were a decree of the High Court made in the 
“course of its ordinary jurisdiction.” ‘These ‘remarks 
appear to. us to apply with equal force to orders passed by 
the High Court in appeals under the Probate and Administra- 
tion Act.. Mr. Ormiston argues that section 109 of the Civil 

(1) 6 L.B.R., 150. 
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Procedure Code gives every appellant in the High Court the 
right to a further appeal against the High Gourt’s decree or 
final order, and urges that the “final order ” mentioned’ 
in the section is not necessarily a“ finalorder” ina suit 
or proceeding under the Civil Procedure Code. We consider 
however that the matter is concluded by their Lordships’ 
decision in the case cited above. Ifthe appellant’s right is 
exhausted in the High Court in cases under the Land Acquisi- 
tion Act it is also exhausted in cases under the Probate and 
Administration Act. It is true that the words “ or final order” 
in section 109 of the Code were introduced only in the code of 
1908 which did not come into force tillthe Ist January 1909 
and. the appeal to the Privy Council in The Rangoon Botataung 
Company's case was presented before that date. But it is clear 
that the Privy Council decision did not proceed onthe ground 
that the wording of section 109 had not yet been enlarged so 
as to make “ final orders ” appealable as well as decrees. It 
proceeded on the ground that the right of appeal in section 54, 
Land Acquisition Act, was a special right distinct from that of 
an ordinary appellant from a Civil Court’s decree or order, 
and their Lordships construed the right as being restricted to 
the appeals to the High Court which is the only Appellate 
Court mentioned in section 54. There is no room for doubt 
‘that their Lordships would interpret section 86 of the Probate 
and Administration Act in the same. manner, and the.absence. 
of any precedent for an appealtothe Privy Council in such 
cases supports the view that no such appeal lies. 

The application is therefore dismissed with costs; 
Advocate’s fee 3 gold mohurs. 


Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Ormond. 
GYAN SHI v. KIN TWE. 
J.R. Das—for appellant. 
P. N. Chari—for respondent. 
Chinese Buddhists—Family Law of—Adoption by. 
An adopted stranger is liable to exclusion. by the agnates of hit 
deceased. adoptive-father. A person belonging to the same-clan as:the 


deceased and with the same surname may be regarded as an agnate, and 
such a person may be adopted and is not liable to exclusion. 
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“ Comparative Chinese Family Law” by EB. H. Parker," China in 
Law and Commerce " by T. R. Jernigan, quoted. 5 

Kyin Wet v. Ma Gyok and one, 9 L.B.R., 179, referred to. 

The respondent Kin Twe applied for letters of administra- 
tion to the estate of Tan Foke Shaing, a Chinaman deceased, 
alleging that she was his widow and that during their married 
life they had adopted a minor son, At Wah. The application 
was opposed by the present appellant Gyan Shi who alleged 
that she was the wife of the deceased and that Kin Twe was 
merely a.concubine. The District Court after hearing the 
evidence granted letters to Kin Twe as widow and left the 
question of Gyan Shi’s status to be decided in a regular suit. 

No evidence was recorded as to the religion of the deceased. 
If he was a Confucian only then the case would be governed by 
the Indian Succession Act and the widow or widows would be 
entitled to a share, but if he was a Buddhist the widows under 
the Chinese Customary Law would apparently be entitled only 
to maintenance and the adopted son, if his status were proved, 
would be the sole heir of the deceased. 

It is inexpedient' to grant letters of administration: without 
coming to a conclusion as to whether the estate is to be 
administered under the Probate and Administration Act or the 
Indian Succession Act. 

The case will therefore be remanded to the District Court 
for further enquiry in accordance with the above observations. 
The evidence already taken may be treated. as evidence in the 
case. The points to be decided are whether Tan Foke Shaing 
was a Confucian only or whether he was a Buddhist as well 
amd, in.the latter case, whether the boy At Wah was his 
adopted son, and.ifso who would be the proper person to be 
granted letters under section 33, Probate ‘and Administration 
Act for the minor’s use and benefit. 

The record with the additional evidence and the findings 
with reasons therefor should be submitted to this Court for 
final orders. : 7 

Acopy of arecent judgment of. this Court (in Civil Ist 
Appeal No. 68 of 1916 Kyin Wet v. Ma Gyok and others) (1) 
is annexed to this judgnrent for the guidance “of ‘the District 


(1) 9 L.B.R., 179. 
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* Court in dealing with the question of the deceased Chinaman’s i918, 
religion. Gyan Sit 

The District Court has found that the deceased wasa * 
Buddhist. We consider that the evidence is sufficient to 
establish the fact and we concur in the finding. June sth, 

The District Court should not have re-submitted the record 12\* 
to this Court before deciding the further questions whether At 
Wah is the adopted son of the deceased and if so who should 
be granted Letters of Administration under section 33, Probate 
and Administration Act, for the minor’s use and benefit. 

The case is again remanded to the District Court for 
further enquiry and findings as above. 

Twomey, C.J.—The District’ Court has now found that the eer aoe 
minor At Wahis the adopted son of the deceased and that Kin = 
Twe, his adoptive mother,. is thé proper person to administer 
the estate for the minor's benefit. It is objected on behalf of 
the caveator (and counter applicant) Gyan Shi (who claims 
letters as widow of the deceased) that At Wah is not entitled to 
inherit. It is urged that according toChinese Customary Law 
the agnates can object to the adoption of a person who is not 
an agnate, that the minor At Wah isnot an agnate, and that 
Tam Yit Phang, a paternal uncle of the deceased, objects to At 
‘Wah’s adoption.. 

The evidence leaves no room for doubt that At Wah was 
adopted when he wasa small child by the deceased Tan Foke 
Shaing and was treated by him as his son up tothe time of 
Tan Foke Shaing’s death. Kin Twé who claims to be Tan 
Foke Shaing’s widow and who certainly lived with the deceased 
for several years at Ma-ubin brought the child At Wah, then 
about a year old, from Singapore at, Tan Foke Shaing’s 
request. Tan Foke Shaing had no natural children and wished 
to adopt a child. Tan FokeShaing brought up the child and 
put him to school as his son. Kin Twe produces a document 
which purports to be a record of the transaction by which she 
acquired At Wah from his natural parents at Singapore. In this 
document Tan Foke Shaing is described as a, fellow clansman 
of the child’s father, who had the same surname or clan-name, 

Tan. The District Court considered the document to be of 
doubtful authenticity and declined to rely onit. Kin Twe 
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states on.oath that At Wah's father though notrelated to Tan 
Foke Shaing belonged to the same clan. 

According to the summary of Chinese custom given in 
Parker's Comparative Chinese Family Law an adopted 
stranger is liable to exclusion by the agnates of his deceased 
adoptive father, and any person who isnot an “ agnate” would 
be regarded as a stranger (1). Jernigan in “ China in Law and 
Commerce” (2) however states the rule somewhat differently. 
According to this writer children out .of families who bear the 
same family name may be adopted. It appears by no means 
certain that if the person adopted belongs to the same clan he 
is liable to exclusion by the paternal relatives of the deceased. 
A person belonging tothe same clan as the deceased and with 
the same surname may be regarded asan agnate, though he° 
may not be what Parker refers to as a“ pure ” agnate. 

We have evidence in this case that At Wah is of the same 
clan as Tan Foke Shaing and that the boy’s father had the 
same surname. It is not strong evidence but I think itis 
sufficient to show prima facie that At Wah fell within the some- 
what elastic class of “.agnates” of Tan Foke Shaing. I would 
therefore hold that,so far as the question of letters of adminis- 
tration Ciel iaa objection of Tan Foke Shaing’s paternal 
uncle should not prevail and that letters may be granted as 
proposed by the District Court to Kin Twe for the minor At 
Wah’s use and benefit. 

The costs of this appeal should be borne by the appellant. 
Advocate’s fee—5 gold mohurs: 

Ormond, J —1 concur. 

—_— 
Before Mr. Justice Ormond. 
1, AUNG MYAT, 2. NYEIN MYA, v. HLA MAY. 
N. N. Burjorjee—for appellants. 
J. E. Lambert—for respondent, 


Evidence Act, I of 1872, section 114, iMlustration ()—Presumption— 
Burden of proof. 

When at the time of institution. ofa suit on adocument creating an 
obligation the document is in the hands of the obligor, the presumption 
exists that the obligation has been discharged ; ; and if the obligee alleges, 


41) Parker, pages 23 and 25. 4a) Jernigan; page 125. 
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that the obligor obtained possession of the document by unlawful means, 
the onus lies upon-the obligee to prove his allegation. 

Chuni Kuar v. Udai Ram, (1883) 1.L.R. 6 All., 73—referred to. 

On the 10th July 1915 the defendant executed a pro-note 
for Rs. 1,000 with interest in favour of the two plaintiffs and 
Ma Sai deceased. Ma Sai died on the 2ist July 1916. The 
plaintiffs sued on the note and alleged that the defendant had 
stolen the note shortly after the death of Ma Sai. It is 
admitted that Ma Sai had at one time possession of the note. 
The defendant .in her Written Statement admitted execution of 
the note and pleaded payment to Ma Sai about six or seven 
months before her death and denied the theft. The Subdivi- 
sional Court found that the plaintiffs had not proved the theft 
and decreed the suit because the defendant had not proved pay- 
ment. On appeal the Divisional Court also found that the 
plaintiffs had not proved the theft, and the learned Judge says, 
“ although it (the evidence of the defendant's three witnesses as 
to payment) would not be sufficient by itself, it should, I think, be 
held sufficient to shift the burden of proof to the plaintiffs in 
view of the fact that they admit that the pro-note passed into 
the possession of the appellant.” And he set aside the decree 
of the Lower Court and dismissed the suit. The plaintiffs now 
appeal. e > 

It is-clear that both the Courts are satisfied that the 
plaintiffs have not proved the theft; and if we assume that both 
Courts are also satisfied that the defendant has not proved 
payment, it is purely a'question.of presumption or onus. Mr. 
Burjorjee for the appellants refers me to the case of Chuni 
Kuar v. Udai Ram (1), which is a case very similar to the 
present case. The plaintiff there alleged that the defendant 
had surreptitiously abstracted ithe bond. The defendant 
alleged that he had paid up the bond and that it had been 
returned to him; but that the bond was with a third party 
who refused to give it up and who was. colluding with the 
plaintiff. In that case the learned Judges held that the 
defendant having admitted execution, the onus lay on the 

--defendant to prove payment or to produce the note. Section 
114, illustration (i), of the Evidence Act shows that if the pro- 
(1) (1883) I-L-R, 6 All, 73, 
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1918. note is in the hands of the’ maker there is a presumption that 
‘Aune Mvar it has-been paid off. The presumption arises from the fact of 
Ha May, possession of the note by the maker. It is clear from the 
eu cases of both parties that the defendant was in possession of 
the note before suit. The presumption therefore arises that 
by that time the note had been paid off. The learned Judges 
in Chuni Kuar’s case did not go into that aspect of\the case ; 
and although the plaintiffs allege that the defendant only came 
into possession of the note after Ma Sai’s death and then by 
means of atheft, the onus is shifted on to the plaintiffs to 
prove these facts; and they have failed to do so in the opinion 
of both the Lower Courts. i 

I think this suit was rightly dismissed by the Lower Appel- 

late Court and*this appeal dismissed with costs. 


"Vibefore Mr, Justice Ormond. 


Choil and 
Posies TUN RY¥IN, a minor, BY HIS GUARDIAN’ Maunc Myat 
Tore” Kyaw v. MA MAI TIN. 
oe Ba Dun—for appellant. 
lan 27th, iy 
fe igs Thein Maung—for respondent. 


Buddhist Law: Marriage—Breach, of Promist of Marriage by 
\Burmese Buddhist youth—Contract Act, IX of 1872, section 1— 
Majority Act, IX of 1875, section 2. 

A promise of marriage made by a Burmese Buddhist male under the age 
of 18 years, without the‘consent of his parents, is ordinarily voidable. But 
if he has clandestine Witercourse with the woman his parents are not at 
liberty to withhold their consent to the marriage, and he is bound by his 
promise and can be sued for its breach. 

Maung Hmaing v. Ma Pwa Me, S.J.L.B., 583; Kan Gaung v. Mi 
Hla Chok, 2 U.B.R, (1907-09), Contract, 5; Mohori Bibee v. Dhurmodas 
Ghose, (1903) 30 1.A., 114; Maung Nyein v. Ma Myin, (1918) 3 U.B.R., 
75, and Crown v. Chan Mya, (1902) 1 L.B.R,, 297—referred to. 


Ma Mai Tin obtained a decree for Rs. 100 as damages for 
breach of promise of marriage against Maung Tun Kyin, a 
minor, who was represented by his father as guardian ad 
litem. The defendant appeals on the ground that,, being a 
minor, his contract was void under section 11 of the Contract 
Act. 7 

The defendant, a boy between 15 and 16 years of age, pro- 
mised to marry. the plaintiff, a girl 19 years of age. He then 
seduced herand subsequently refused to marry-her; and the 
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plaintiff had a child by him. His parents objected to a 1919. 
marriage between their son and the plaintiff. Ton Krav 

In Maung Hmaing v. Ma Pwa Me (1) it was assumed that a 
promise of marriage did not involve a “question regarding 
marriage” and must therefore be governed by the Contract 
Act rather than by Buddhist Law. But in Uprger Burma, it* 
was-held in Kan Gaung v. Mi Hla Chok (2) that a promise of 
marriage was a question of marriage and must be determined 
in the case of Buddhists according to the Burmese Buddhist 
Law. I think the validity of a contrast of marriage is a ques- 
tion of contract, though it may involve a question regarding 
marriage: e.g. a contract of marriage between two persons 
who are within the prohibited degrees of affinity ; the validity 
of such a marriage would be determined by the personal law of 
the parties, and if such a marriage would be void, the contract 
would be void under sections 23 and 24 of the Contract Act, 
because the object or consideration was unlawful or immoral. 

The Majority Act (section 2) does not ‘affect the capacity 
of any person to act in the matter of marriage,’ and to enter 
into negotiations for a marriage or to make a contract of 
marriage is to ‘act in the matter of marriage.’ A person may 
attain majority for some purposes, e.g. of ‘ acting in the matter 
of marriage,’ though not for other purposes. And section 11 of 
the Contract Act merely says:—“ Every person is competent 
to contract who is of the age of majority aecording to the law 
to which he is subject, and who is of sotind mind, and is not 
disqualified from contracting by any law to which -he is 
subject.” The effect of the Privy Council decision in Mohori 
Bibee v. Dhurmodas Ghose (3) is not that all contracts made 
by a person under 18 years of age are void, but that a contract 
made by a person who by reason of infancy is incompetent to 
make such a contract is void. . 

Thus under the Contract Act the competency of a Burmese 
Buddhist youth under 18 years of age, to make a contract of 
marriage, must be determined by the Burmese Buddhist Law. 

The consent of the parties is necessary for all Burmese 
Buddhist marriages and the Dhammathats (section 33 of the 


(1) 8.J,L.B., 533. (2) 2 U.B:R. (1907-09), Contract, 5. 
ve (8) (1903) 30 1.A., 114. 
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Digest,. Volume IH) enjoin parents to give their children in. 
marriage before they attain the age of 16. It. follows there- 


” MaMALTin, fore that a person: under 16 years of age, if physically compe- 


tent for marriage, can give a valid consent to marry and can 
make a valid contract of marriage. But such a contract; 

igh valid, may be voidable; in which case a suit for 
damages for breach of promise of marriage against the minor 
would-not lie. And the consent of the ‘ minor’s’ parents or 
guardian may be necessary for the validity of the marriage 
of a ‘minor’; in which case, if such consent is refused, the 
* minor’ would not be liable in damages, because his promise 
must be taken to have been made subject to such consent 
being obtained :—and the plaintiff would not be able to show 
that the failure of the marriage was due to the ‘minor's’ 
refusal to carry out his promise, the parents having refused 
their consent. In-a récent case in Upper Burma—Maung 
Nyein v. Ma Myin (4)—Mr. Heald (A.J.C.) held that a Burmese 
Buddhist youth can contract a valid marriage. without his 
parents’ consent at any time after he is physically competent 
for marriage and is liable in damages for a breach of promise 
of marriage. Mr. Heald did not considér whether such a 
contract was voidable or not. And the reason for his decision 
that the parents’ consent to the marriage of their minor son is 
unnecessary was that the Dhammathats do not specify any ‘age 
above which sons can marry without their parents’ consent 
and that-as a matter of fact Burmese Buddhist boys who are 
of an age to marry do habitually marry the girl of their choice 
without any. regard to: their-parents’ wishes. I do not: think 
these reasons are’ sufficient for a Court to deprive parents of 
their control over their children. I am inclined to think that 
under Burmese Buddhist Law, ordinarily a promise of mar- 
riage by a minor is voidable ; and that the marriage of a minor 
youth, or of a. girl under 20 years of age, requires the consent 
of the parents unless the parties are “stead fastly determined 
to marry ”—See Crown v. Chan Mya (5). It is however un- 
necessary to decide these questions in the present case, because 
the’ plaintiff had. a child by the defendant. The Manngye 
says:—" If a young man and a young woman have clandestine 

(4) (1918) 3 U.B.R,, 75. (5) (1902) 1 L.B, R., 297. 
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s intercourse, the parents of the former are not at liberty to 1919. 
withhold.their consent to the marriage; and if the young than Tux Kyin 
repudiates the young woman, he shall pay her his ko ia dn ote, 
Section 149 of the Digest, Volume IJ. This shews that in asks — 
acase the parents’ consent is unnecessary to the marriage and 
that the promise is binding on the youth who has to pay the 
girl his obo. And apparently it makes no difference 
whether the clandestine intercourse takes place Retox or after 
the promise of marriage. 

The appeal is dismissed with costs. 





Before Mr. Justice Pratt. 


Criminal 
A, 

PYO GYI v. KING-EMPEROR. Ke 5 
Halkar—for appellant. ’ 1988 : 
McDonnell—for Government Advocate for King-Emperor. Jonmary pth 

Criminal Breach of Trust—Paddy advances—Trust, how consti- ae 


tuted—Section 408, Indian Penal Code. 

The accused was given money by complainant company to purchase 
specified paddy at specified prices. He was to be paid, on an account to 
be presented by him, all expenses incurred in purchasing the paddy and 
bringing it to the mill, and was to receive a commission of Re. 1 per 100 
baskets. This commision was his only form of legitimate remuneration, 
and he could not suffer any loss by the transaction. 

Held,—that the accused was a servant of the company in this trans- 
action, that the money was entrusted to him for a specific purpose, and that 
the accused was properly convicted of Criminal Breach of Trust under 
section 408, Indian’ Penai Code. 


Po Ywet v. King-Emperor, (1914) 7 L.B.R., 278; Hock Chong & Co. 
y. Tha Ka Do, (1913) 7 L.B.R., 16; Po Seik v. King-Emperor,. (1912) 
6 L.B.R., 62, and Wong Yone Main v. King-Emperor, at) s L.B.R., 
A6—distinguished ; 

Reg. v. Winnall, (1851) 5 Cox's Cr.C., 326—referred to. 

Appellant Pyo Gyi_has been convicted of cheating and 
dishongstly inducing Mr. McCracken, agent of Messrs. Steel 
Bros.; & Co., to deliver him Rs. 15,000 under section 420, 
Penal Code, and of Criminal Breach of Trust as a servant in 
respect to the same sum under section 408, Penal Code, and 
sentented to five years’ rigorous imprisonment on each count, 
the sentences to run.concurrently. ; 

The facts are set forth in extenso in the judgment of the 
Magistrate and it is not necessary to go into them in detail. 

The case for the prosecution -was that. Pyo Gyi was em- 
ployed: by the firm.to buiy: paddy for them. He was a ‘ buyer” 
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~ and not atrader. On his representation to Mr. McCracken 
that he had purchased 14,000 baskets of paddy in pursuance 


of instructions from him, and giving a list of the persons from 
whom he had purchased, Mr. McCracken gave him a sum of 
Rs. 15,000 to pay for the paddy purchased and cover the. 
expenses of transport to Bassein. 

He gaye a simple receipt for the money. 

Instead of purchasing paddy with the money, appellant 
proceeded to divert the greater portion of it to his own uses. 

In order to account for the disappearance of the money he 
invented a bogus burglary. 

It is perfectly clear that the burglary was a fiction and 
that Pyo.Gyi appropriated the money. 

It is contended, however, that even if he did use the money 
for his own purposes there has been no breach of trust, since 
the money was simply advanced by way of a loan for a specific 
purpose, and therefore appellant only committed a breach 
of contract for which he was civilly liable. 

Appellant's case is that he was a trader and not merely a 
‘buyer’ and that fie could make a profit on the transaction. 

The Magistrate found that this defence was false and that 
accused was in the position of a ‘buyer’ in a special sense. 
With the finding of the Magistrate on‘this fact I am in entire 
accord. The position of ‘ buyers’ under the company is thus: 
summarised by the Magistrate in his judgment— 

“They are engaged by the Company’s agent to purchase 
paddy on behalf of the Company. 

They are in fact ‘buyers’ in a strictly limited sense of the 
term. They are instructed by the agent how much paddy 
they are to buy, where they are to buy it, and how much they 
are to pay for it. They are then given money to go out: into 
the jungle to buy paddy in accordance with instructions. On 
their return to headquarters they present an account, showing 
exactly how much they paid for the paddy in the jungle and’ 
how much they have had to expend in transporting the paddy: 
to Bassein. 

They are then paid up in accordance with this account. 
They are paid ‘brokerage’ at the rate of Re. 1 or Rs. 1-8 per 
every hundred jungle baskets of paddy which they bring in,. 
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and they have.no other form of legitimate remuneration. 
There is no question of profit or loss to them in any case.” 

Under these circumstances it is. clear that the appellant 
as ‘buyer’ was acting as agent of the Company in the trans- 
actions. : 

He held the money on behalf of the Company and propert; 
in it did not vest in him. , 3 

It was not a Joan to him but a trust. 

This differentiates the case from Po Ywet v. King-Em- 
peror (1), Hock Chong & Co. v. Tha Ka Do (2), Po Seik v. King- 
Emperor (3) and Wong Yone Main y. King-Emperor (4), in all 
of which the accused was to deliver the paddy at the current 
market rate and stood to make a profit or loss in the “trans- 
actions. 

In the present case appellant’s only remuneration was a 
fixed commission on the paddy purchased by him. He was 
not to be paid for the paddy at the current market rate at the 
time of delivery. 

I am of opinion that the Magistrate was warranted unde 
the circumstances in holding that a trust was created, when 
the money was paid to appellant, and that it is impossible to 
take the view that it was nothing more than a loan. 

I am also of opinion that the Magistrate was correct in his. 
view that on the evidence Pyo Gyi would come within the 
meaning .of a servant, though I think it would have been 
perhaps more appropriate had he held that he was an agent, 
in which case his offence would have been still more serious. 

It has been held that a servant can be remunerated by 
commission, that it is not necessary that his whole time should 
be employed nor that the employment should be permanent. 

In Reg. v. Winnall (5) it was held that a person hired by a 
market gardener to do a day’s work and sent by him to sell 
vegetables at market and bring back the proceeds is a servant 
to his employer in respect to such employment. 

T hold that on the evidence the conviction for breach of 
trust was fully justified. 


(1) (1914) 7 L.B.R., 278. (3) (1912) 6 L.B.R., 62. 
(2) (1913) 7 L.B.R., 16. (4) (1911) 6 L.B.R., 46, 
(5) (1851) 5 Cox's Cr,C., 326, 
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1 do not propose to consider the evidence as to the money 
having been obtained by misrepresentation. If it was doubtful 
whether the Offence was cheating or criminal breach of trust 
then the conviction might well have been in the alternative, 
but this is not the position. 

The breach of trust has been clearly established and I do 
not consider that appellant ought to have been convicted of 
cheating with respect to the same sum of money: 

The amount involved is large and a salutary sentence was 
called for, but 1 am of opinion a somewhat shorter term of 
imprisonment will be sufficient to act as a deterrent. 

I confirm the conviction for criminal breach of trust under 


‘section 408 and sentence appellant to three years’ rigorous 


imprisonment. 
The conviction and sentence under section 420 are set 
aside, 


Before Mr. Justice Ormond and Mr. Justice Pratt. 
A.A, ADIMUTHU PILLE v. 1. ADIAPPA, 2. S, KARU- 
PANA PUNANDAM. 
J. R, Das—for appellant, 
D. N, Palit—for respondents. 


Execution of a decree—What constitutes a “step in aid of "— 
Limitation, Act, [X of 1908, First Schedule, Article 182, Clause 5, 


An application whether verbal or in writing to the Court to enter up 
partial satisfaction of a decree is an application to take a step in aid of 
execution of that decree, within the meaning of Clause 5, Article 182, of 
the First Schedule of the Limitation Act. 

Trimbak Bapuji Patvardhan v. Kashinath Vidyadhar Gosavi, 
(1897) 1.L,R, 22 Bom,, 722—followed. 

Pratt, J.—Thé only point for consideration is whether on 
the 13th June 1911 there was an application in accordance 
with law for execution, or to take some step in aid of execu- 
tion, within the meaning of Clause 5 under Article 182 of the 
First Schedule to the Limitation Act. 

On that date a petition was put in by the plaintiff's agent,. 
which purported to be with the consent cf and signed by the 
2nd defendant, to the effect that Rs. 1,000 had been paid to 
plaintiff in partial satisfaction of the decree from the proceeds 
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of aconsent sale of the mortgaged premises, and prayer was 
made that a final decree for the balance might be drawn up. 

The Court on receipt of the application passed the following 
order:—“ Enter up satisfaction to that extent (ie. Rs. 1,000) 
and make out final decree for the balance.” 

It was held by the Lower Courts that an application for 
‘drawing up a final personal decree, not being a proper appli- 
cation, could not rank as an application for a step of aid in 
execution. 

Mr. Das for appellant admits that this finding is correct 
but he contends that there was an “application to enter up 
partial satisfaction as evinced by the fact that an order to that 
effect was made, and that application would rank as an appli- 
cation for a step in aid. = 

There is ample authority for, holding that even where there 
is no actual application on the record, such an application may 
be presumed in cases where the order made in execution is of 
such a nature that the Court would not have made it except 
upon an application for that purpose. 

In Trimbak Bapuji Patvardhan v. Kashinath Vidyadhar 
Gosavi (1), the authorities on the subject were fully considered 
and it was laid down that. the application need not be in 
writing and that where the law does not require a writing an 
oral application satisfies its requirements. 

After citing cases the judgment proceeds: “And where an 
order made in aid of execution is of such a nature as that the 
Court would not have made it without an application by the 
judgment-creditor, it may be presumed that due application has 
been made for it.” \ 

Following that ruling it isa legitimate inference from the 
fact that the Judge ordered the entry of partial satisfaction 
that the decree-holder expressed a verbal desire to have such 
entry of satisfaction, although in his written petition he did 
not expressly ask for this to be done. Z 5 

It seems clear the Court would not have entered up satisfac- 
tion, unless the decree-holder expressed a desire that it- should 
do so. 


(1) (1897) 1,L,R, 22 Bom,, 722, 
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On this view there was an application fora step in aid of 
execution on the 13th June 1911 and the application of appel- 
lant was not barred by limitation. 

I would set aside the judgment and order of the Lower 
Courts and direct that the application for execution be allowed. 
with costs throughout. 

* Ormond, J.—I agree. 
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FULL BENCH. 


Before Sir Daniel Twomey, Chief Judge, Mr. Justice Ormond,. 
Mr. Justice Maung Kin and Mr. Justice Pratt. 


MA NYUN v. 1. Miss E. E. TEIXEIRA, 2. Miss 
C. E. TEIXEIRA, 3. MAUNG NAUNG PO, 4. MAUNG 
SHWE KO. . 


P. N. Chari—for appellant. 
P.D. Patel—for ist and 2nd respondents: 


* Burmese Buddhists—Mortgage by husband of the joint property of 
himself and his wife—Non-joinder of wife as party to suit on the 
mortgage. 

Heid, by C.J., Maung Kin and Pratt, JJ.,—that even if a Burmese 
Buddhist mortgages the joint property of himself and his wife with her. full 
knowledge and consent, he cannot be considered to be the benamidar of 
his wife in regard to her share, and that therefore in a suit on the mortgage 
it is necessary to join the wife as a party. Failure to join her as a party 
to the suit renders the mortgage decree inoperative against the wife’s share, 

Ma Sein v. MM. K. A. Muthucurpan Chetty, 7 L.B.R., 135— 
followed ; é 

Ma Tin May v. Maung Maung and one, 8 Bur. L.T., 66 ; Ma Shwe 
Me wv. P. A. R. M. Chetty, 8 Bur. L.T., 97—dissented from ; 

Sham Lal Chatterjee v. Hazarimal Babu, (1911) 15 Cal. L.J., 451; 
Sitharama Chetty v. Cotha Krishnasami Chetty, (1913) 25 Mad. L.J., 
264 at 270; Chidambara Ghettiar v. Vaidilinga Padayachi, (1913) 
1.L.R. 38 Mad., 519 at 521; Ma Me v. Maung Gyi, 2U.B.R. (1892-96), 45 ; 
Gopi Nath Chobey v. Bhugwat Pershad, (1884) ILL.R. 10 Cal., 697 at 
705—referred to. x 

Held, by Ormond, J.,—that if the wife consented to her husband’s 
mortgaging her share as if it was his own and in his own name, the husband 
is a benamidar for his wife and a mortgage decree against the husband 
binds the wife. 

Ma Sein v. M. M. K. A. Muthucurpan Chetty, 7 L.B.Re, 185—dis- 


ented from. 
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Ma Tin May v. Maung Maung and one, 8 Bur. L.T., 66; Ma Shwe Me 
v. P. A. R.M. Chetty, 8 Bur. L.T., 97—approved. 

The following reference was made to a Full Bench by 
Mr. Justive Rigg :— 

The Courts below have arrived at concurrent findings of fact 
‘in this case, and the only point argued is whether Ma Nyun is 
‘bound by the mortgage decree in suit No. 16 of 1915 of the 
District Court, Insein. The facts are simple. With her full 
‘knowledge and consent, her husband Maung Naung Po mort- 
gaged certain of their joint properties to the Misses Teixeira, 
who obtained a decree on the mortgage, but did not join Ma 
Nyun as a party to the suit nor sue Maung Naung Po as her 
-agent or representative. Ma Nyun then filed the present suit 
for a declaration of her title in the mortgaged property. Three 
rulings of this Court have been cited with reference to the point 
under discussion :-— F 

(0) Ma Sein v. M.M. K. A. Muthucurpan ‘Chetty (1), in 

“which Twomey, J., held that although a Burmese Buddhist wife 
‘may sometimes be held bound by her husband’s acts as her agent 
in mortgaging the property, yet the mortgagee, if he neglects to 

“add the wife as a party to a suit on the mortgage, cannot en- 
force the decree so obtained against her. 

(2) Ma.Tin May v. Maung. Maung and onc (2), where a 
contrary conclusion was arrived’at by a bench cf this. Court. 
‘The decision was based on the ground that in cases such as the 
“present, the wife was estopped from pleading that the mortgage 
‘decree did not bind her interest, as she had allowed her husband 
‘to be held out as the ostensible owner. 

(3) Ma Shwe Me v. P. A. R. M, Chetty (3), which followed 
Ma Tin May’s case. 

In neither of these two cases was any allusion made to the 
decision in Ma Sein’s case. It is argued that the doctrine of 
-estoppel cannot be applied to prevent Ma Nyun from pleading 
sthat she is not bound by a decree to which she was not aparty, 
and that it has no application and cannot be pleaded against the 
directions and prohibitions enacted by Statute law and rights 
accruing to any party by reason of such prohibitions. In 


(1) 7 L.B.R.; 135. (2) 8 Bur. L.T., 66. 
(3) 8 Bur. L.T., 97. 
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support of this contention the following cases have been cited :— 
Sham Lal Chatterjee v. Hazarimal Babu (4) A Sitharama. 
Chetty v. Cotha Krishnasami Chetty (5), Chidambara Chettiar 
vy. Vaidalinga Padayachi (6). Reference has also been made 
to the alteration of the wording of what was formerly section 
85, ‘fransfer of Property Act, by the omission of the words 
“ provided that the plaintiff has notice of such interest” when the 
section was re-enacted as Order 34, Rule 1 of the Code of Civil 
Procedure, and it is urged that the doctrine of notice can have 
no application in a case where a party has not been joined in 
the suit, and that the alteration was made for that reason. 
Further it is argued that a Burmese Buddhist husband stands 
in a totally different position towards his wife, from the Kharta 
or Manager of a Hindu family, and has no implied authority to 
deal with the joint property, so that a decree against him is 
binding on his wife. It has long been settled law that the 
dictum “ the husband is lord of his wife” does not mean that he 
is entitled to deal with the joint property as he pleases. As 
Burgess, J.C., said in Ma Me v. Maung Gyi (7), “ A Burman wife 
and husband are for many purposes partners, and if the wife is 
not included in the proceedings along with the husband, it is as 
much as if a decree were obtained against a partner individually 
and execution were sought against the partnership property as- 
his solely. Of course this cannot be done and ail that can be: 
produced against is the interest of the judgment-debtor in the: 
partnership property. If it is sought to make both a Buddhist 
wife and her husband and the whole of the joint property of 
both liable for a debt, the wife as well as the husband should be 
made a party. to the proceedings.” 

In the present case the husband was not sued as-his wife’s: 
representative or agent. 7 

T am inclined to think that the judgment of Twomey, J., is. 
correct, but in view of the other two conflicting judgments 1 
refer to a full bench the following question :— 

“In the case of Burmese Buddhists, where the joint 

property has been mortgaged by the husband with the fulk 


(4) (1911) 15 Cal. Ld, 451. (6) (1913) LL.R. 38 Mad., 519 at 521.. 
(5) (1918) 25 Mad. L.J., 264 at 270. (7) 2 U.B.R. (1892-96), 45. 
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consent and with the knowledge of his wife, is the wifg's share in 
that property liable to be dealt with in execution of a decree 
obtained in a mortgage suit, in which her husband only was made 
defendant? or is he her representative for the purposes of the 
suit and is she estopped from contesting the decree? ” 


The opinion of the Full Bench was as follows :— 

Twomey, C.J.—There-can be no doubt that the mortgage 
effected with the wife’s knowledge and consent bound the wife’s 
interest in the property as well as her husband's interest. But 
it is going a step further to hold that the mortgagee who has 
sued the husband alone can execute the decree against the 
wife’s interest too:- The general rule is laid down in Order 34, 
Rule 1 of the Code of Civil Procedure which renders it neces- 
sary in bringing a suit on a mortgage to join as parties all 
persons having an interest in the property. But it 1s admitted 
on the part of the wife in this case (and there is ample authority 
to support the view) that a decree against a benamidar binds 
also the beneficial owner, the reason being that the benamidar 
represents the real owner for the purposes- of the suit. The 
question for consideration therefore is whether the husband is 
benamidar for the wife in the circumstances stated in the refer- 
ence. The joint property in question is stated to have been 
“ mortgaged by the husband with the full consent and knowledge 
of his wife.” We are not justified, I think, in assuming that the 
consent and knowledge of the wife extended to the husbaid’s 


action in mortgaging the property in his own name as sole: 


Owner, suppressing the fact that his wife had an interest in it. 
And it-seems to me that nothing less than this assumption 
would be involved in holding that the husband was _ his wife’s 
_ benamidar as regards her interest in the property. It may well 
be on the facts stated in reference that the wife intended the 
husband to mortgage in his own name only his‘own share, and 
as regards her share to mortgage it openly as her agent. It is 
going too far-iu my opinion to impute to her an intention to set 
up.a fictitious owner of her share. It is not stated that she 
ever in fact transferred ber share benami to her husband and I 
think we have no solid ground for deciding that she was privy 
to her husband’s action in holding himself out'as sole owner, 
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I would hold therefore that the husband was not benamidar for 
the wife in the circumstances stated. And it is only if he was 
her benamidar that heicould be regarded as representing her in 
the mortgage suit. In answer to the question referred I would 
say that the husband is not the wifé’s representative for the 
purposes of the suit, and the wife’s share is not affected by 
the decree. f 

Pratt, J—I concur. : 

Maung Kin, J—The question for the most serious considera- 
tion is whether the husband could, under the circumstances, be 
held to be a benamidar. The property in quéstion is the joint 
property of the husband and wife and the mortgage of it was 
made. by the husband alone in his own name, as if he were the 
sole owner. In view of the fact that itis not alleged that the 
husband disclosed to the mortgagees that his wife had an 
interest in it or that he had any wife at all, it must be held 
that he represented to the mortgagees that he was the absolute 
owner and that the mortgagees accepted the representation as 
true and took the mortgage. The property has turned out to 
be the joint property of the couple and the mortgagees 
have sought to get out of the difficulty by proving that the 


* mortgage was made with the full knowledge and consent of the 


wife. But the real point for consideration is whether there 
was any reason to believé at the time of the mortgage that the 
mortgagor was the absolute owner. We are not told that the 
property was in the name of the mortgagor alone but only that 
he mortgaged it in his name. So far as I can see after reading 
a long line of cases on benami transactions a benamidar is a 
person who has been clothed with the indicia of ownership by 
the act of the real owner ; any dealing of the property by such 
a person in his own name is held to be binding on the real 
owner and it is so held because an estoppel arises against the 
real owner for having held out Ito the world that some other 
person is ostensibly the owner. In the present case there is no 
evidence of the wife having held out to the mortgagees that her 
husband, the mortgagor, was. the owner. In my judgment-we. 
cannot draw the inference that she must have done so, merely 
because she allowed her husband to mortgage her share also. 
It does not necessarily follow that she would have consented to 
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his dealing with the property as if it were his own. For these 
reasons I am of opinion that the mortgagor was not a benamidar 
of his wife and the cases which hold the acts of a benamidar 
binding uponsthe real owner cannot be applied to this case. 

My view amounts to saying that in the mortgage suit the 
wife was not represented by the husband. That being the case 
the decree passed therein does not bind the wife. 

Ormond, J.—The case before us is this:—A husband 
(Burmese Buddhist) executed a mortgage in his own name 
as owner, with the fuil knowledge and consent of his wife (also 
a Burmese Buddhist) who was entitled to a half share in the 
land mortgaged. The mortgagee did not know of the existence 
of the wife at the time of the mortgage but came to know of 

.the wife before suit :— 

Does the decree obtained by the mortgagee against the 
husband alone, bind the wife ? Fe 

At the hearing of the Reference I intimated that the hus- 
band was in the position of a benamidar, and Mr. Chari who 
appeared for the wife, admitted that if so, the decree would .be 
binding on the wife ; and he was good enough to submit autho- 
rities on that point. I am still of the same opinion and I regret 
that I cannot agree with my dissenting learned colleagues. 

The property acquired during the marriage of a Burmese 
Buddhist couple is the joint property of both; but they can 
‘each own separate property. 

In Ma Shwe Me v.,P. A. R. M. Chetty (3), 1 based my deci- 
‘sion upon implied authority, i.e. the authority given by the wife 
to her husband to effect the mortgage in his own name as 
‘owner, implies an authority te the husband to represent her by 
appearing and defending a suit on the mortgage asowner. In 
Ma Tin May v. Maung Maung and one (2), the decision was based 
upon estoppel, i.e., the wife having held out her husband to be 
the owner, she was estopped from saying that a decree obtained 
-against him was not a decree against the owner. 

- In Gopi Nath Chobey v. Bhugwat Pershad (8), it was held 
that in the absence of any evidence to the contrary, it is to be 
resumed that the benamidar had the full authority of the real 

(3) 8 Bur. L.T., 97. (2) 8 Bur. L.T., 66. 
(8) (1884) I.L.R. 10 Cal., 697 at 705,~ 
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owner to institute a suit as owner in his own name, and if he 
does so, any decision come to, in his presence, would be as 
much binding upon the real owner as if the suit had been 
brought by the real owner himself. That decision has been 
quoted with approval in subsequent cases, and the principle 
has been held to apply equally. whether the benamidar is a 
plaintiff or a defendant in the suit. There was no question in 
these cases of a fraudulent or unauthorised transaction by the 
benamidar. If therefore the owner of land authorizes a benami- 
dar to transfer the land in his own name as owner, to a third 
party, such authority includes, or implies, an authority to the 
benamidar to sue or be sued as owner in connection with such 
transfer ; and the benamidar in such suit represents the owner. 

In the present case—as also in the case of Ma Sein v. 
M. M. RK. A, Muthucurpan Chetty (1)—the husband acted with 
the full*knowledge and consent of his wife, i.e. the wife’s 
knowledge and consent extended, not only to the fact that her 
share was being mortgaged, but also to the fact that her hus- 
band as owner was mortgaging her share. The husband there- 
fore was the benamidar for his wife. 

The husband, in mortgaging as owner his wife’s share, re- 
presented to the mortgagee that he was the owner of the pro- 
perty and that representation was authorised by the wife. ~It 
was therefore the wife’s representation, made through her 
husband, that her husband was the owner. She made the re- 
presentation intending that the mortgagee should believe it 
to be true and to act upon it, and she cannot now say that the 
mortgagee should not have believed it and should have made 
independent enquiries. The fact that the mortgagee did not 
know at the time that the representation was that of the wife,. 
does not affect the case. He is able to show that‘it was in 
fact her representation and is entitled to, make use of it accord- 
ingly. The wife knew of, and consented to, the acts of heir 
husband and she stood by and allowed the decree to be made 
in the mortgage suit without applying to be made a party to. 
that suit. ‘ : 2 

For the above reasons in my opinion the decree was binding 


on the wife and the decision in Ma Séin’s case is erroneous. 


(1) 7 L.B.R., 185. 
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Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Ormond. 
Cc. A, S. SUBRAMONIAN CHETTY, v. 1. MAHAIR ALI 
2. C.V.C.T. CHETTY FIRM. 


McDonnell—for appellant-plaintift. 
Vertannes—for respondents—7th and sth defendants. 


Civil 1st Ap- 
peal No. 13% 
of 1917. 


January 237d, 
1919. 


Lis Pendens—Transfer of Property Act., 1V of 1882, section 52— 


Compromise, not embodied in a decree of a Court. 

The doctrine of Lis Pendens as laid down in section 52 of the Trans- 
fer of Property Act, only protects rights which are acquired under a 
decree or order of the Court. It will not protect rights alleged to have 
been acquired under the terms of a compromise which are not embodied 
in the decree of.the Court, and of which the Court had no knowledge at 
the time of passing its final order. 

Annamalai Chettiar v. Malayandi Appaya Naik, (1906) 1.L.R. 29 
Mad., 426 ; Kishory Mohun Roy v. Mahomed Mujaffar Hossein, (1890) 
I.L.R. 18 Cal., 188; Hukm Singh v. Zauki Lal, (1884) 1.L.R. 6 All., 
506—referred to. 

The plaintiff Chetty sued on a mortgage made in his favour 
on the 12th May 1913 by the defendants 1 to6 who were the 
heirs of their father, deceased. The 7th defendant was Mahair 
Ali who obtained a conveyance of the property from the defen- 
dants 1 to 6 on the 12th August 1914. The 8th defendant is a 
mortgagee from the 7th defendant. The Lower Court refused 
the plaintiff a decree against the 7th and 8th defendants on 
the ground that though his mortgage was prior to the convey- 
ance to the 7th defendant, he took it during the pendency of 
suit No. 11 of 1912,and under section 52 of the Transfer of 
Property Act which deals with the law regarding the doctrine 
of Lis Pendens his mortgage was postponed to the 7th defen- 
dant’s title. The plaintiff now appeals as against the 7th and 
8th defendants. 

Suit No. 11 of 1912 was brought by the Ist defendant as 
receiver of his father’s estate against the 7th defendant for 
éjectment alleging that the 7th defendant wasa tenant 
of his deceased father and that the tenancy had expired. That 
suit was dismissed for default on the 24th September 1914. 
A petition of compromise was put in in that suit on the 12th 
August 1914, the date of the conveyance to the 7th defendant, 
alleging that the plaintiff in that suit (who represented the 
present defendants 1 to 6, the present plaintiff's mortgagors) 
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had agreed‘toconvey this land to the present 7th defendant 
and asking that the compromise be recorded andthe suit 
dismissed. Nothing was done on that application but on the 

17th August. the plaintiff in that suit applied to withdraw the 

application of compromise. It was therefore withdrawn with 

leave to file a fresh application of compromise. No fresh 
application of compromise was filed, and on the 24th September 
1914 the plaintiff appeared in person and asked to withdraw 
the suit, and the suit was accordingly dismissed for default. 
The learned Judge in the Lower Court has found that the 
conveyance to the 7th defendant was in pursuance of the 

compromise in that suit ; and apparently the order for 
dismissal was in consequence of that compromise. He refers 
to the case of Annamalai Chettiar v. Malayandi, Appaya 
Naik (1). The decision tin that case merely shows that a 
decree by consent which embodies the terms of compromise 
is no less a decree because it is made by the Court at 
the instance of the parties, and that the doctrine of Lis Pendens 
applies to such a decree. He also refers the case of Kishory 
‘Mohun Roy v. Mahomed Mujaffar Hossein (2) as showing that 
the Court will go behind the actual order passed by the Court ; 
but in that case also the terms of .the compromise were appa- 
rently embodied in the decree. In the present case, so far 
from the terms of the compromise being included in the final 
order, its terms were not before the Court at all at the time of 
the final order. The conveyance by the defendants 1 to 6 to 
the 7th defendant was a matter altogether outside the Court. 
Section 52 only protects rights which are acquired under the 
decree or order of the Court. No authority has been shown 
to us under which the doctrine of Lis Pendens can be applied 
so as to protect a transfer of land made during the pendency 
of a suit, when such transaction is not embodied in the final 
order or decree. The case of Hukm Singh v. Zauki Lal (3) 
shows that the purchaser from a litigant pendente lite cannot go 
behind the decree to show that the decree proceeded upon a 
palpable mistake of:fact. So too in the present suit, the 7th 
defendant cannot go behind the final ‘order in the previous 


(1) (1906) I.L.R. 29 Mad., 426, (2): (1890) I,L.R. 18 Cal., 188. 
(3), (1884) 1,L.R. 6 All., 506, 
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suit in order to show that the order would not have been made 
but for the fact that the land in dispute had been transferred 
to him by another party to the suit in pursuance of a com- 
promise made out of Court. The effect of the order dismissing 
the suit No. 11 of 1912_was at most to preclude the plaintiff in 
that suit as the representative of the defendants 1 to 6, from 
bringing a fresh suit against the 7th defendant upon the same 
cause of action ; and by the doctrine of Lis Pendens the present 
plaintiff would be subject to the same disability, i.c., the plain- 
tiff could not sue the 7th defendant in ejectment as being a 
tenant of this land and as being liable to ejectment at the time 
that suit was instituted. “It does not preclude the plaintiff 
from suing the 7th-defendant upon a mortgage of the land. 
In this case one of two innocent purchasers has to suffer ; and 
there is nothing in section 52 of the Transfer of Property Act 
under which the claim of the subsequent purchaser can be 
preferred to the plaintiffs title which was prior in time. 
The appeal is, therefore, allowed. The decree of the Lower 
Court is set aside as regards defendants 7 and 8 and the mort- 
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* gage decree given to the plaintiff will be altered so as to in-, 


clude the paddy land mentioned in item 5 of the plaint. The 
order of costs in the Lower Court in favour of the 7th and 8th 
defendants is set aside. The value of the plaintiff's security 
as regards the land in item 5 may be taken to be Rs. 2,680 
and the plaintiff-appellant will get his costs in both Courts on 
that amount as against the 7th and 8th defendants. 


Before Sir Daniel Twomey, Chief Judge, and 
Mr. Justice Ormond. 


1, HARI PRU, 2. MI SAN WIN PRU, v. 1. MI AUNG 
KRAW ZAN, 2. MI SAN. MRA PRU, 3. KYAW 
ZAN HLA, 4. BANK OF BENGAL, AKYAB, 
5. MI SHAN HTWE MA, 6. MI SAN GO, 7. aad 
HLA MRA U, 8, MAUNG NI. 

J. R. Das—for appellants. 
May Aung—for 1, 2, 3, 5, 6,7, and 8 respondents. 


Limitation Act, IX of 1908, Article 144, First Schedule—Posses- 
sion by co-owner, when adverse to other co-owners. 


Civil Ap. 
peal No. 94 of 
1918, 


Pebryary 3rd, 
19196 
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1919. The entry on and possession of Jand under the common title by one 
es co-owner will not be presumed to be adverse to the others, but will ordin- 
Harr Pru arily be held to be for the benefit of all the owners, 
a The burden of proving.atitle by adverse possession is on the co-owner 
eee who avers it ; he must show that he expressly repudiated the title of his 
AW Z4N+ co.owners by an overt claim to exclusive ownership more than twelve 
years previously. 
Hardit Singh v. Gurmukh Singh, (1918) 20 Bom. L.R., 1064; Jogen- 
dra Nath Rai v. Baladeo Das, (1917) 1.L.R. 35 Cal., 961—referred to. 


Twomey, C.J.—Yhe Supari Bazaar, a piece of land with 
bazaar buildings on it in Akyab town, was jointly owned in 1900 
by six persons in various shares, One of these joint owners 
was the defendant-appellant Hari Pru who had inherited certain 
shares and bought others so that he held 6244 shares in all out 
of the total 101$. Another of the share-holders was one Mi 
San U who had 24 shares. Hari Pru subsequently sold his 
shares and they now belong to the Bank of Bengal. The 
present suit was brought by the plaintiffs as heirs of Mi San U 
fora declaration of their title to Mi San U’s 24 shares, the 
-alleged cause of action being that the Bank-had attached the 
whole property in execution of a decree as belonging to Hari 
Pru. The first two defendants are Hari Pru and his wife, the 

+ Bank of Bengai is the third defendant and the remaining 
defendants 4 to 7 are representatives of the remaining joint 
owners (of 1014—62}4-—24 shares). The defendants 3 to 7 did 
not contest the plaintiffs’ claim. The Bank put in a written 
statement stating that they claimed only the shares which 
belonged to Hari Pru, 6244.. The defendants 4 to 7 admitted 
the plaintiffs’ claim and asked that a declaration might also be 
passed as to their shares (101}—62};—24). The defendants 1 
and 2, Hari. Pru and his wife, contested the plaintiffs’ claim 
and alleged: that they had been in adverse possession of the 
whole property from 1900, i.c., upwards of 12 years, 

The District Court found that Hari Pru’s possession was 
not adverse as against the co-sharers and granted declarations 
as prayed for by the plaintiffs and by the defendants 4 to 7. 
Hari Pru and his wife appeal. ' 

The first question raised in appeal is whether the District 
Court should not have refused the declaration under section 42, 
Specific Relief Act, as the plaintiffs omitted to seek further 
relief. This question was not raised in the District Court. 
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The plaintiffs claimed that they were in possession of their 24 
‘shares. But Hari Pru in his written statement denied their 
possession, and having regard to the provisions of section 42, 
Specific Relief Act, the Court should thereupon have framed a 
preliminary issue and determined the question whether the 
plaintiffs were at the time of instituting the suit in possession 
of the 24 shares so as to make it unnecessary for them to 
seek further relief beyond the mere declaration of title. Instead 
of following this course the learned Judge framed the single 
~issue: - “ Have defendants 1 and’2 come to be owners by 
adverse possession of all the interest in this land which has not 
been bought by the Bank of Bengal?” As a matter of fact the 
learned Judge held that although Hari Pru was not in adverse 


possession from 1900 as claimed by him he did set up a claim™ 


to be in adverse possession in a certain letter, Exhibit G, sent 
by him to the plaintiffs’ legal advisers in November 1915. For 
reasons which will be stated presently we are unable to regard 
this ietter as a claim to be in adverse possession of the plaintiffs’ 
shares in the property. The facts of the case are not really in 
-dispute. It has always been the practice for one of the co- 
sharers to act as Manager of the property, and when Hari Pru 
acquired the shares of a former co-sharer naméd Tha Zan who 
had been managing the bazaar, Hari Pru with the assent of the 
» other co-sharers became Manager in 1900. The learned Judge 
says: “ there is no doubt that Hari Pru has been dealing with 
this bazaar as though it was his own,” but the judgment clearly 
shows that in the Judge’s opinion Hari Pru was regarded by 
the other co-sharers only as Manager, and this view is borne 
out by the evidence. There was no definite refusal to render 
accounts. . The co-sharers demanded accounts and Hari Pru 
made excuses and put them off. Hari Pru reccived all bazaar 
rents and spent considerable sums on repairs and improvements, 
but at least “in some cases he consulted the co-sharers, The 


profits are said to have amounted to only Rs. 300 to Rs. 500 a” 


year and some heavy'expenditure appears to have been incurred 
in building a pucca sea-wall and in re-roofing and re-flooring 
the buildings. It may well be as the Judge suggests that the 
co-sharers accepted Hari Pru’s assurances that there was no 
surplus. 
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3919- It is not disputed that Tha Zan and former Managers were 
Hart Pru in possession of the whole property for themselves and the 
Mr Aung O-Sharers. The latter were in possession of their shares 
Kraw Zan. through to the Managing co-sharer. There is nothing to show 
= that a different state of things arose when Hari Pru became 
Manager. It must be taken that he entered into possession 
for himself only as regards his quota of the shares, and that 
his possession was the possession of the co-sharers as regards 
their respective quotas. In these circumstances the burden 
was on Hari Pru to show how and when his possession of the 
co-sharers’ quotas became adverse. The fact that he.exclu- 
sively managed the property counts for next'to nothing. The 
following passage from a recent judgmént of the Privy Council 
has a bearing on this point :—‘It is important to bear in mind 
certain facts with regard to the possession of joint property, 
which distinguish it from property separately ‘held. In the 
former case the phrase ‘ exclusive possession ’ has an equivocal 
meaning; in the latter it has not. If by exclusive possession 
of joint estate is meant that one member of the joint family 
alone occupies it, that by itself affords no evidence of exclusion 
of other interested members of the family. Uninterrupted 
sole possession of such property, without more, must be referred 
to the lawful title possessed by the joint holder to use the 
joint estate, and cannot be regarded as an assertion of a right 
to hold it as separate, so as to assert an adverse claim against 
other interested members (1).” The same principle would appa- 
rently apply to joint owners generally. The appellants’ learned 
Counsel relies on the Calcutta case Jogendra Nath Rai v. 
Baladeo Das (2) as showing that one co-owner may hold 
- adversely to his co-parceners, and if his possession is continued 
uninterruptedly for the statutory period he will acquire art 
indefeasible title. The fundamental rule is stated to be that 
the entry and possession of land under the common title of one 
co-owner will not be presumed to be adverse to the others but 
will ordinarily be held to be for the benefit of all, the obvious. 
reason being that the possession of one co-owner is in itself 
rightful and does not imply hostility as would the possession: 

(1) Hardit Singh v. Gurmukh Singh, (1918) 20 Bom. L.R., 1064. 

(1) (1907) LL.R. 35 Cal., 691. 
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of a mere stranger. But the learned. Judges considered that 
a co-owner might establish a plea of adverse possession if it 
was clearly shown that he’ had expressly repudiated the title 
of his co-owner. Assuming that this is a correct statement of 
the law (and it is consistent with the passage from the Privy 
Council Judgment above-cited) Hari Pru would have to show 
that he repudiated the plaintiffs’ title by an overt claim to 
exclusive ownership more than twelve years before the institu- 
tion of the suit, and he has clearly failed to show this. 

This finding would be sufficient to dispose of the appeal 
were it not for the plea raised with reference to section 42, 
Specific Relief Act. In view of that plea we have to decide 
the further question whether Exhibit G, dated 12th November 
1915, had the effect of dispossessing the plaintiffs of their 24 
shares and thus rendering it incumbent on them to sue for 
possession. The following is a translation of the letter :— 
“ Exhibit G, for the plaintiff. Akyab, 12th November 1915, 
to U Tun Han, Advocate. I have received your notice, dated 
6th November 1915, and its amendment, dated 11th November 
1915. As I have been enjoying the profits“and standing the 
losses of the said property since 1260, I write to say that 
whether the property in question is sold or not, or pulled down 
and rebuilt or not, it has nothing whatever to do with the 
persons referred, to. (Sd.) Haree Pru.” It was sent by Hari 
Pru in reply to a notice from the plaintiffs pointing out that 
Hari Pru had sold his 62 shares and therefore that he had no 
further concern with the property, objecting to Hari Pru’s 
action in letting out the property to a tenant, and directing 
him to refrain from pulling down or rebuilding any of the 
buildings. The letter of November 12th, 1915, does not 
expressly repudiate the claims of the co-sharers. It does not 
expressly claim that Hari Pru is in exclusive separate posses- 
sion of the property. It is capable of being read as a claim by 

~ Hari Pru to continue the exclusive Management of the bazaar 

(whether in his own right or ou behalf of those who purchased 

his former, shares). The Iconcluding words, “it has nothing 

whateverito do with the persons referred to ” (i.e,, the plaintiffs), 

do not necessarily mean that the writer is claiming anything 

more than the right to go on managing the property without 
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interference.from the plaintiffs. We do not agree with the 
learned Judge in regarding this letter as a definite claim by 
Hari Pru to hold the whole property as ‘his own. It must be 
held'that this letter made no change in the character of Hari 
Pru’s possession, and that the co-sharers, including the plain- 
tiffs, continued in possession through him. Consequently, the 
frame of the suit did not contravene the provisions of section 42, 
Specific Relief Act. 

The learned Judge in our opinion erred in granting declara- 
tions of title to the defendants 4 to 7. It is admitted that 
there is no provision of law under which declarations could be 
granted to the defendants in this case. 

The decree will be modified by striking out the declarations 
in favour of defendants 4 to 7 and the order for the payment 
of these defendants’ costs by the co-defendants 1 and 2 is set 
aside. Otherwise the decree of the Lower Court is confirmed 
and the appellants will pay the costs of the respondents 1 to 3 
in this Court. : 

Ormond, J.—I concur. 





Before Mr. Justice Ormond. 


1. MASSA, 2, MA NYO »v. SAN TUN U. 
J. A. Maung Gyi—for appellants. 

Buddhist Law—Marriage, 

The consent of her parents or guardians is necessary to the marriage of 
a girl under 20 years of age, unless she is steadfastly determined to marry 
her lover and he continues of the same mind. 

Queen-Empress v. Nga Ne U, S.J.L.B., 202; Crown v. Chan Mya, 
1L.B.R., 297—followed. 

Rajabala quoted in section 33 of U Gaung’s Digest of Burmese 
Buddhist Law, Vol. II, and Manugyé, Vol. VI, section 28—referred to. 

The plaintiff sued Ma Sa, a girl of 18 “years of. age, for 
restitution of conjugal rights and he joined her paternal aunt 
Ma Nyo as 2nd defendant, because she enticed away Ma Sa on 
the day after the marriage back to her mother’s house. There . 
was no necessity to make Ma Nyoa party. Ma Sa lived with 
her mother and Ma Nyo in Ma Nyo’s father’s house. Ma Nyo 
looked after the girl, but she was not her adoptive mother. 
Ma Sa’s mother denies that she ever consented to the marriage. 
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Ma Sa denies the marriage and says she never consented to 
ibe the plaintiff's wife. The plaintiff obtained a decree and the 
defendants appeal. The plaintiff (respondent) though served 
-does not appear in this appeal. 

The plaintiff's case is that Ma Sa’s grandfather and maternal 
aunt Ma U Gale agreed to the marriage which was performed 
‘in Ma U Gale’s house and that Ma Sa’s mother was present ; 
sthat they slept the night at Ma U Gate’s house and that the 
‘next day Ma Sa was induced to return to her grandfather’s 
house by Ma Nyo. Both Courts have found as a fact that 
there was a marriage. _The Township Court has found that 

sthe mother was present at the marriage, but, the District Judge 
is silent as to that. 

Under the Dhammathats a virgin under 20 years of age 
must have the consent of her parents to her marriage: Queen- 
Empress v. Nga Ne U (1), the Rajabala quoted in section 33 
of the Digest—and Manugyé VI, section 28. In the Full Bench 
ruling, Crown v. Chan Mya (2). it was held by two Judges out 
of three that if the girl (a minor, aged 14) is “ steadfastly deter- 
mined to marry her lover and he continues of the same mind” 
-the’consent of the guardian is not necessary. In the present 
case it is clear that the girl was not “ steadfastly determined to 
marry her lover,” and if the mother’s consent was not obtained 
—her father was dead—I do not think the marriage was a good 
marriage even if a marriage ceremony had in fact been per- 
formed. 

The case is remanded to the District Court for a finding 
.as to whether Ma Sa’s mother consented to the marriage or 
not. 


Before Mr. Justice Duckworth. 


BATWA KHAN v. KING-EMPEROR. 
Shaw, Assistant Government Advocate—for King-Emperor. 


Attempt—What constitutes an attempt under section 511, Indian 
«Penal Code. 
In order to apply section 511, Indian Penal Code, it is necessary not 
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merely that there should be an attempt to commit an offence, but likewise 


(1) S.J.L.B., 202. (2) (1902) 1 L.B.R., 297, 
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that an overt act should bedone, in pursuance of such attempt, towards: 
the commission of the offence. A person who was found at night on the: 
roof of a bazaar with an open clasp knife in his hands is guilty merely of 
criminal trespass, under section 447, Indian Penal Code, and not of 
attempt to commit house-breaking by night, under sections 457 and 511, 
Indian Penal Code, unless it be shown that he did something towards. 
effecting an entry into the building. 

Walidad v. King-Emperor, (1907) 42 P.R.Cr. No. 15, p. 54—approved.. 

The appellant, a sepoy in the 91st Punjabis, was convicted: 
by the Eastern Subdivisional Magistrate, Rangoon, under 
sections 457 and 511, Indian Penal Code, for attempted house- 
breaking by night, with intent to commit theft, in the Sooratee- 
Burra Bazaar at about | a.m. on the 3rd February last. 

He was sentenced to rigorous imprisonment for six months. 

He appealed to this Court from the jail. 

I have heard Mr. Shaw, who appeared to support the con- 
viction and sentence, and have read the record of the case. 

The facts are quite clear. The appeal was only admitted 
because there was some doubt as to whether’ the offence com- 
mitted by the appellant was actually one \under sections “457 
and 5}1, Indian Penal Code. p 

It is proved that the appellant was detected on the roof of 
the bazaar, with an open clasp knife in his hands, and two 
gunny bags. There is, therefore, no reasonable doubt that he 
had come there with the intention of committing theft in the 
bazaar premises, some of which were open to him from where 
he was situated, if he had descended into the open bazaar. 

The evidence of Ahmed Mooseji, Walli Mahomed, Sikander,. 
and others prove the case, as stated, very clearly, and the 
defence of the appellant was manifestly false. 

On consideration, I do not think that the matter had pro- 
ceeded beyond the stage of preparation, i.e. that it had not yet 
arrived at the stage of an attempt, for.which some overt act 
is required. In house-breaking, for instance, it would be 
necessary to Show that the accused had actually done some- 
thing towards the offence, i.e. such an act as breaking open a 
wall. In this case it is clear that he was not in the premises, 
but on the roof thereof. House-trespass requires that there 
should. be some entry into the house or building. The 
appellant was, therefore, wrongly convicted under sections 457 


-and 511, Indian Penal Code. The section applicable appears. 
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,to me to be section 447, Indian Penal Code. This view is. 


supported by the case of Walidad vy. King-Emperor (1). 
It is possible that there is some lacuna in the Penal Code, 


cif indeed, as 1 think, this is correct law, but, as matters stand, ~ 


Iconsider that it is the only possible course to take. The 
conviction of the appellant is altered to one under section 447, 
Indian Penal Code, and the sentence is reduced to three 
‘months’ rigorous imprisonment, the maximum’ under that 
ssection. 





Before Mr. Justice Pratt. 
S. PO THIT v. MA SAW SHIN. 
Villa—for applicant. 

Workman’s Breach of Contract Act, XIII of 1839—Scope of. 

Held,—that the Act does not refer to contracts to be performed outside 
the limits of British India. 

Gregory v. Vadakasi Kangani, (1886) 1.L.R. 10 Mad., 2i—followed. 

S. Po Thit applied to the Subdivisional Magistrate, Kyaikto, 
‘to take action under the Workman’s Breach of Contract Act, 
1859, against Ma Saw Shin, a cheroot roller, who had taken an 
advance of Rs. 100 and agreed to proceed to Penang to work 
‘there. 

The Magistrate held, following Gregory v. Vadakasi Kan- 
gani (2), that a contract to be performed outside British India 
-does not come within the pve of the Workman’s Breach of 
‘Contract Act. 

The preamble of the Act runs :— 

“Whereas much loss and inconvemence are sustained by 
‘manufacturers, tradesmen, and others in the several Presidency 
towns of Calcutta, Madras and Bombay and in other places, 
from fraudulent breach of contract on the part of artificers, 
‘workmen and labourers, who have received money in advance 
on account of work which they have contracted to perform ; 
and whereas the remedy by suits in the Courts for the recovery 
-of damages is wholly insufficient, and it is just and proper that 





(1) (1907) 42 P.R.Cr. No. 15, p. 54, 

The substance of tHe report is reproduced on page 1119, Ratan Lals 
Law of Crimes, Edition 8, under section 511, Indian Penal Code, where 
sthe case is quoted. 

(2) (1886) 1.L.R. 10 Mad., 21. 
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1919. persons guilty of such fraudulent breach of contract should be 
S. PoTur Subject to punishment. It is enacted as follows :— 
2. Section 1 of the Act provides that “ When any artificer,. 
Ma Saw 

SHIN. workman, or labourer shall have received from any master or 
rS employer resident or carrying on business in any Presidency- 
town, or from any person acting on behalf of such master or 
employer, an advance of money on account of any work which: 
he shall have contracted to perform, or to get performed by 
any other artificers, workmen, or labourers, if such artificer,. 
workman, or labourer shall, wilfully and without lawful or 
reasonable excuse,.neglect or refuse to perform, or get per- 
formed, such work according to the terms of his.contract, such: 
master or employer, or any such person as aforesaid, may” 
complain to a Magistrate of Police, and the Magijstrate shall 
thereupon issue a summons or a warrant, as he shall think 
proper, for bringing before him such artificer, workman, or 

labourer, and shall hear and determine the case.” 

Although it is not expressly stated in the preamble or 
section 1 it is to my mind distinctly implied that the work con-- 
tracted to be performed is to be within the limits of British 
India, and that the Act does not refer tu contracts to be per- 
formed outside India. This was the view taken by a Judge of 
the Madras High Court in the case cited and it is in my opinion. 
the correct interpretation of the-Act. 

1 have been unable to find ary Burma ruling on this: 
particular point and the rulings quoted by counsel for applicant. 
are not on the same point. 

The application for revision is dismissed. 





FULL BENCH. 


Civil a Before Sir Daniel Twomey, Chief Judge, Mr. Justice Ormond, 
eae Mr. Justice Maung Kin and Mr. Justice Pratt. 
April ith, MAUNG KYI v. 1. MA MA GALE, 2. PO HLINE. 
pid Doctor—for appellant (plaintiff). 
P. N. Chari—for respondents (defepdants). 
Evidence Act I of 1872, section 91—Promissory notes—Effect of 
inadmissibility of promissory note on creditor's right to sue. 
-Held (Pratt, J., dissenting),—that where money is lent and at the- 
same time a promissory note is given therefor, the creditor is not debarred: 
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from suing for the money lent as on the original contract of loan, if the 
Promissory note cannot be proved. 

Sheik Akbar v. Sheik Khan, (1881) 1.L.R. 7 Cal., 256 at 259 and 261 ; 
Pramatha Nath Sandal v. Dwarka Nath Dey, (1896) 1.L.R. 23 Cal., 851 
at 853; Krishnaji Narayan Parkhi-v. Rajmal Manikchand Marwadi, 
(1899) 1.L.R. 24 Bom., 360 at 364 and 366; Hira Lal v. Datadin, (1881) 
I.L.R. 4 All., 135; Banarsi Prasad v. Fazal Ahmad, (1905) 1.L.R. 28 
All., 298; Ram Sarup v. Jasodha Kunwar, (1911) 1,L.R. 34 All., 158; 
Nga Hlaw v. Nagassat, 2 U.B.R. (1897-1901), 390; Ewing v. White, 
2 U.B.R. (1897-1901), 391 ; Baiy Nath Das v. Salig Ram, (1912) 16 Ind. Cas., 
$3; Moti Lal Saha v. Monmohan Gossami, (1900) 5 C.W.N. 5 
Chokkalingam Chetty v. Annamalai Chetty, (1916) 34 Ind. Cas., 417; 
Jambu Chetty vy. Palaniappa Chettiar, (1902) 1.L.R. 26 Mad., 526— 
approved. 

Nga Waik and one v. Nga Chet and one, 2 U.B.R. (1907-09), Evidence, 
5; Parsotam Narain v. Taley Singh, (1903) 1.L.R. 26 All., 178 at 181 and 
182; Radhakant Shaha v. Abhoychurn Mitter, (1882) 1.L.R. 8 Cal., 
721; Pothi Reddi v. Velayudasivan, (1886). 1.L.R. 10 Mad., 94 at 
Chinnappa Pillai v. Muthuraman Chettiar, (1911) 9 M.L.T., 28) 
Muthu Sastrigal v. Visvanatha Pandhare Sannadhi, (1914) 26 M.L. 
19 at 21. and 22; Somasundaram vy. Krishnamurti, (1906) 17 M.L.J., 
126; Bally Singh v. Bhugwan Dass Kalwar,7 L.B.R., 101—dissented 
from. + 

Chitty on Contracts, 16th Edition, page 805—quoted. _ 

Per Pratt, J.—The creditor cannot sue for the money due as on the 
original contract of loan if the promissory note cannot be proved, unless 
he is in’a position to prove that the loan and the giving of the note are 
separate transactions, and that the note is not a reduction to writing of the 
loan. 

Nga Waik and one v. Nga Chet and one, 2 U.B.R. (1907-09), Evidence, 
5; Sheik Akbar v. Sheik Khan, (1881) 1.L.R. 7 256 at 259 and 261 ; 
Pothi Reddi v. Velayudasivan, (1886) 1.L.R. 10 Mad., 94 at 96; Muthy 
Sastrigal v. Visvanatha Pandhara Sannadhi, (1914) 26 M.L.J., 19 at 
21 and 22; Bally. Singn v. Bhugwan Dass Kelwar, 7 L.B.R., 101— 
approved. 

Pramatha Nath Sandal v. Dwarka Nath Dey, (1896) 1.L.R, 23 Cal., 
851 at 853 ; Ram Sarup v. Jasodha Kunwar, (1911) 1.L.R. 34-All..158— 
dissented from. ‘ ; 

Krishnaji Narayan Parkhi v." Rajmal Manikchand Marwadi, 
(1899) 1.L.R. 24 Bom., 360 at 364 and 366; Moti Lal Saha v. Monmohan 
Gossami, (1900) 5 C.W.N., 56; Chokkalingam Chetty v. Annamalai 
Chetty, (1916) 34 Ind. Cas., 417; Jambu Chetty v. Palaniappa Chettiar, 
(1902) 1.L.R. 26 Mad., 526; S. Muthu Nadar and one v. S. Armuga 
_Nadar, Special Civil 1st Appeal No. 77 of 1917 of the Chief Court, Lower 
Burma—referred to. 

Whe following reference was made by Mr. Justice Maung 
Kin to a Full Bench under section 11 of the Lower Burma 
Courts Act, 1900 :— 

According to the plaint the first and second defendants went 


to the plaintiff in December 1916 and told him that they wanted 
to trade in paddy with money taken from him that season. 
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Subsequently the third defendant offered to stand surety for 
advances to be made to the first and second defendants by the 
plaintiff. In accordance with this agreement the first defend- 
ant took Rs. 1,200 from the plaintiff and signed a promissory 
note for that sum of the 23rd of January 1917. Again on the 
18th February she took Rs. 2,400 and. signed another promis- 
sory. note for that sum. The plaintiff asks for a decree 
against all the three defendants on the two promissory notes. 

It has been admitted, and there is no doubt, that execution 
of the notes has not been proved. The defence, therefore, 
claims that the suit must fail. The trial Court passed a 
decree for the sum sued for with costs against the first and 
third defendants, holding that the first defendant alone took _ 
the money from the plaintiff and not together with the second 
defendant, that the third defendant stood surety for the first 
defendant, and that the promissory notes were only evidence 
of the original contract of loan. The Divisional Court on 
appeal made the following observations on the last finding :— 

“ After reading Nga Waik and one v. Nga Chet and one (1) 
J think this is so. It is quite true that the promissory notes 
did not express the whole contract which was for the supply of 
paddy to plaintiff in return for money advanced by him, but 
then no money was advanced till fhe promissory notes were 
executed. As far as I can see there was no contract till they 
were executed. The-cause of action -was not completed before 
the promissory notes were executed to adopt the distinction 
made in the quotation from Sir R. Garth made in the judgment 
cited.” 

The Cotirt then proceeded to dismiss the suit. It seems 
clear that though there was a talk about advances to be made 
by the plaintiff to the first and second defendants in December 
1916 it did not materialise until the 23rd of January and that, 
therefore, the taking of the money and the signing of the 
promissory note on the 23rd January must be taken to be one 
transaction, likewise the taking of the other money and the 
execution of the other promissory note of the 18th February. 
The legal question for determination then is; whether the 
plaintiff having failed to prove the promissory notes would be 

(1) 2 U.B.R. (1907-09), Evidence, 5. fs 
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.at liberty to sue for the amounts borrowed on the original 
‘contracts of loan. : 

The leading case on the subject is Sheik Akbar v. Sheik 
Khan (2), and the law on the subject was stated by Garth, C.J., 
as follows: 

(1) “ When a cause of action for money is once complete 
in itself, whether for goods sold, or for money lent, or for any 


-other claim, and the debtor then gives a bill or note to the- 


creditor for payment of the money at a_ future time, the 
creditor, if the bill or note is not paid at maturity, may always, 
asarule, sue for the original consideration, provided that he 
has not endorsed or lost or parted with the bill or note, under 
‘such circumstances as to make the debtor liable upon it to 
‘some third person. In such case the bil! or note is said to be 
taken by the creditor on account of the debt, and: if it is not 
paid at maturity, the creditor may disregard the bill or, note 
and sue for the original consideration.” 

(2) “ But when the original cause of action is the bill or note 
‘itself, and does not exist independently of it, as for instance, 
when .on consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six 
months’ date, here there is no cause of action for money lent, 
or otherwise than upon the note itself, because the deposit is 
made upon the terms contained in the note, and no other. In 
ssuch a case the note is the only contract between the partics, 
and if for want of a proper stamp or some cther reason the 
note is not admissible in evidence, the creditor must lose his 
money.” * : 

The facts in that case as stated by Garth, C.J., were 
these :—“ The plaintiff had a claim against the defendants for 
the value of a share in a partnership business, and it was 
verbally agreed between them that, in settlement of that claim, 
Rs. 250 should. be taken as the value of the share, which sum 
was to be paid by the defendants to the plaintiff. The 
defendants did in fact give the plaintiff Rs, 25 in part payment 








of that sum, but they were unable at that time to pay the rest. _ 


Then came the giving of the note which the lower Court 
treats, and we think properly treats, as a sort of loan trans- 
(2) (1881) I.L.R. 7 Cal., 256 at 259 and 261. 
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action. The plaintiff gave the defendants a receipt for the 
remaining Rs. 225, in return for which the defendants gave 
the plaintiff this promissory note.” The learned Chief Justice 
then goes on to say :—“ It was, therefore, a loan of the-Rs. 225 
to the defendants upon the terms contained in the promissory. 
note, and as there was no loan independently of the note, the 
note itself was the best evidence of the transaction, and as it 
could not be proved for want of a proper stamp, the plaintiff 
could not recover upon it.” The learned Chief Justice then 
considered the question whether the plaintiff could recover the 
Rs. 225 as upon the account stated. He held that the plaintiff 
could not for two reasons, namely :—(1) he had given the 
defendants a receipt for that sum,allowing them to retain it 
upon the terms of the note; and he had thus converted his. 
original claim upon the account stated into a claim upon the 
promissory note; (2) his claim upon the account stated, if he 
had any, was barred by limitation. 

So far as I can understand what happened in that case was, 
that there was first of all a settlement of accounts between the 
parties when the sum of Rs. 250 was found due by the 
defendant to the plaintiff. The defendant was unable to pay 
the whole amount thus found and only paid Rs. 25 towards 
the debt: The plaintiff then gave a receipt for the sum of 
Rs, 225 which meant that the amount found due was thereby 
discharged. The promissory note was ther signed by the 
defendant in favour of the plaintiff for the sum of Rs. 225. 
The promissory note could not be proved and it was contended 
that the plaintiff could sue either on the settlement of the . 
accounts or on the contract of loan which must have preceded 
the execution of the promissory note. 

The learned Chief Justice held that the plaintiff could not 
sue on the settlement of the accounts because what was found 
due’ in consequence thereof had been discharged by the 
plaintiff’s receipt to the defendant and that the loan Rs. 225 to 
the defendants was upon the terms contained ih the promis- 
sory note and as there was no loan independently of the note, 
the note itself was the best evidence of the transaction, and as 
it could not be proved for want of a proper stamp, the plaintiff 
could not recover upon iit. 
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In Pramatha Nath Sandal v.. Dwarka Nath Dey (3), Sheik 1919. 

Akbar’s case was considered by Petheram, C.J., and Rampini, yauno Kyr 
J. The suit in that. case was on a promissory note bearing a wi iss. 
stamp of one anna. The defendant admitted the loan but Gate. 
pleaded payment. The trial Judge held that the promissory — 
note should have been stamped with a two-anna stamp and 
refused to admit it in evidence. He also held that the plaintiff 
had no cause of action independently of the document, and 
dismissed the suit. The High Court held that the plaintiff had 
a cause of action independently of the document, and also that 
an implied contract to repay the money lent always arises 
from the fact that money is lent, ‘even though no express 
promise, either written or verbal, is made to repay it. Sheik 
Akbar's case was relied on by the defendant. Petheram, C.J., 
quoted the second paragraph of the passage in which Garth, 
C.J., laid down the law on the subject and observed as 
follows :—“ These words, taken alone, may seem to indicate that 
when a bill or note is taken for a debt the action must be 
brought upon’ the bill or note; and that if for any reason the 
document is excluded, the action must fail, but a reference 
to the earlier portion of the judgment shows that such was not 
the’ meaning of the Chief Justice, and that when he spoke of a 
deposit he did not mean a loan, as he then says where money, 
is lent and a bill or note given the loan which is.not paid at 
maturity, the creditor may disregard the note and: sue on the 
original consideration.” 

In Krishnaji Narayan Parkhi vy. Rajmal Manikchand: 
Marwadi (4), Sheik Akbar'’s case was considered by Jenkins, 

C.J., and Candy, J. They followed Petheram, C.J., as to the 
interpretation of the law laid down by Garth, CJ. Before 
Jenkins, C.J., and Candy, J., it was contended that section 91 
of the Evidence Act excludes a suit on the original considera- 
tion where the promissory note is inadmissible in evidence. 
Jenkins, Cu. observed on this point :—“ In my opinion such a. 
contention is not well founded. Itis perfectly true that the 
terms of the contract contained in the hundi can, apart from 
the conditions which permit secondary evidence only, be proved 


(3) (1896) I.L.R. 28 Cal., 851 at 853. 
(4) (1899) I.L.R. 24 Bom., 360 at 364 and 366. 
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1919- by the hundi, but this does not prevent proof of the loan 

Mavne Ky: independently of the note.” Candy, J., however, cited Hira 

nea, Lal v. Datadin (5) in which the case came before the High 

Gaz. Court with special reference to the provisions of section 91 of 

s the Evidence Act and quoted the following observations of 

Straight, J., with approval :—“ The existence of the promissory 

note does not debar the plaintiff frora resorting to his original 
consideration.” 

In Parsotam Narain v. Taley Singh (6) it was held by 

Aikman, J., that when money’is lent on terms contained ina 

promissory note given at the time of the loan, the lender suing 

to recover the money so lent must prove those terms by the 

promissory note, and that if for any reason, such as the 

absence of a proper stamp, the promissory note is not admis- 

sible in evidence, the plaintiff is not entitled to set up a case 

independently of the note. The learned Judge, disagreed with 

the interpretation of Sheik Akbar’s case as made by Petheram, 

C.J., in Pramatha Nath Sandal’s case, and. after discussing 

Garth, C.J., and Petheram, C:J.’s judgment fully came to the 

following conclusion :—‘‘ Garth, C.J., did not mean that when 

money is lent upon a promissory note, it is open to the 

creditor to disregard the note, and sue for the loan. What he 

meant was that when a loan has been made, and the debtor 

subsequently gives a note, the creditor may disregard the note.” 

And the iearned Judge proceeded to observe :—“ Had the learned 

Judges who decided the case in 1.L.R. 23 Calcutta considered 

Sir Richard Garth’s judgment carefully, they would have seen 

that Sir Richard Garth did not mean to exclude loans from 

the second category of cases, for when he comes to apply the 

principles he had laid down to the. case before him, he says :—~ 

“It was therefore a loan of Rs. 225 to the defendants upon the 

terms contained in the promissory note, and as there was no 

loan independently of the note, the note itself was the best 

‘evidence of the transaction, and as it could not be proved for 

want of a proper stamp, the plaintiff could not recover upon 

it’” In support of his view Aikman, J., quotes Garth, C.J., 

in a subsequent case similar to Sheik Akbar’s case, namely, 


(5) (1881) 1.L.R. 4 All, 135. 
(6}(1903) 1.L.R. 26-All., 178 at 181 and 182. 
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Radhakant Shaha v. Abhoychurn Mitter (7) where Garth, C.J., 1919. 
had said, “The second point taken by the appellants was that, mayne Kyr 
even although the instrument. itself was not admissible in * 
evidence, the plaintiffs were entitled to recover upon proving at : 
the consideration for the bill. Of course, if the consideration = 
for the bill had been an independent cause of action, complete 
in itself before the bill was given, the plaintiffs’ argument 
would have been well founded. But here it is stated in the 
plaint, and it is evidently the fact, that the Rs. 500, which was” 
the consideration of the bill, was advanced by the plaintiffs to 
the defendants upon this parficular bill, and as the bill itself is 
the best evidence of the terms upon which the evidence was 
made, the plaintiffs could not establish their case without 
proving the bill. The law upon this subject was fully explained 
by this Court in the case of Sheik Akbar v. Sheik Khan” (2). 
Aikman, J., also pointed out that the case of Hira Lal v. 
Datadin (5) was a case in which the plaintiff advanced money 
to the defendant on a deposit of jewels, and the defendant 
subsequently gave the plaintiff a promissory note for a balance 
due on the advance, which note being insufficiently stamped 
was inadmissible in evidence. Aikman, J., then proceeded tou 
hold as follows :— When a plaintiff lends money on terms 
contained in a promissory note given at the time of the loan, 
he must prove those terms by the promissory note. It appears 
to me that the decisions which have held otherwise ignore the 
provisions of sections 91, 65 and 22 of the Evidence Act; and I 
do not think that it can be denied that these decisions condone 
and encourage evasion of the Stamp Act.” 8 
In Banarsi Prasad v. Fazal Ahmad (8) Stanley, C.J., and 
Knox, J., held that where a plaintiff’sued for the recovery 
of a loan secured by a promissory note and it was found that 
the promissory note was inadmissible in evidence’ as it had 
been cancelled, evidence of the debt is admissible aliunde. The 
learned Judges quoted the first set of words of Garth, C.J., 
in Sheik Akbar’s case and said the law was clear,_ 
In Ram Sarup v. Jasodha Kunwar (9) it was. held that if a 





(2) (1881) I.L.R, 7 Cal., 256, (7) (1882) ILL.R. 8 Cal., 721. 
(5) (1881) LL.R. 4 All., 135. (8) (1905) I.L.R, 28 All., 298. 
(9) (1911) ILL.R, 34 All., 158, 
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creditor has a cause of action for the recovery of money, for 
which his debtor has executed a promissory note, separate 
from and independent of the note, he can recover upon such 
cause, in case the note for any reagon cannot be put in 
evidence. Nor is the creditor necessarily debarred from suing 
on the original cause of action by the fact that it arose out of 
the same transaction in the course of which the promissory 
note was executed. “The learned Judges (Richards, C.J., and 
Banerji, J.) overruled Aikman, J., and quoted with approval 
the remarks of Petheram, C.., in Pramatha Nath Sandal’s 
case. 

In recent times the Madras authorities have been all one 
way. 

In Pothi Reddi v. Velayudasivan (10) there was a contract 
to repay a loan of money with interest and the money was 
paid. A promissory note specifying these terms was executed 
later in the day by the defendant and given to the plaintiff. 
The promissory note was not stamped. The plaintiff brought 
a suit to recover the unpaid balance of the loan on the oral 
‘contract to pay. Collins, C.J., and Parker, J., held that the 
plaintiff. could not succeed. Sheik Akbar's case was cited in 
support of the: plaintiff's case. The learned Judges observed 
“We do not understand the learned Judges (Garth, C.J., 
and McDonell, J.) to have ruled that in all cases where the 
original cause of action is the bill or note itself, it is open to 
the plaintiff—if the note be lost or not receivable in evidence— 
to frame his suit as one ‘ for money lent’ independently of the 
note. We cannot assent to such a doctrine, and to do so 
would entirely nullify the provisions oF section 91 of the 
Evidence Act.” 

In Chinnappa Pillai v. Muthuiraman Chettiar (11) it was 
held, following Pothi Reddi’s case, that where the loan and the 
execution of the promissory note were contemporaneous and 
constituted one transaction, a suit based on the original consi- 
deration is not maintainable. In Muthu Sastrigal v. Visvana- 
tha Pandhara Sannadhi (12) the case was onewhere the loan 
and the promissory note were parts of the same transaction 


(10) (1886) LL.R, 10 Mad., 94 at 96. (11) (1911) 9 M.L.T., 281. 
(12) (1914) 26 M.L.d., 19 at 21 and 22. 
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‘Sadasiva Aiyar and Spencer, JJ., held that the lender could 1919. 
not sue on the original ‘consideration for want of a proper \yunc Kyr 
‘stamp. Sadasiva Aiyar, J., remarked as follows:—“As regards yy" ary 
the contentions that, apart from the promissory note, there Gaz. 
was an independent obligation implied from the receipt of the 
plaintiff's money by the defendant and that that obligation 
-could be established by proof of that fact, I think we are bound 
by the decisions in Pothi Reddi v. Velayudasivan (10) and 
Somasundaram y. Krishnamurti (13). It is contended that 
Pothi Reddi v. Velayudasivan (10) is not good law, as the 
learned Judges misunderstood the observations of Garth, C.J» 
in the case of Sheik Akbar v._ Sheik Khan (2) on which they 
welied in support of their position. I am not satisfied that the 
Jearned Judges did so misunderstand Sheik Akbar vy. Sheik 
Khan” (2). Even if they did so misunderstand Sheik Akbar v. 
Sheik Khan (2) they give independent reasons as follows :— 
“ It is a necessary condition of every written contract that the 
terms should be orally settled before they aré reduced to 
writing and to hold, when such a contract has been reduced to 
-writing, that a plaintiff can take advantage of the absence of a 
stamp in the promissory note to sue at once for the return of 
money which he may have contracted to lend for a fixed period, 
-would entirely defeat the provisions of section 91 of the 
Evidence Act. To import the doctrines laid down in English 
-cases about vague obligations to repay arising out of equity 
and not out of contract, or about obligations which can be 
-enforced if the plaintiff skilfully draws up his plaint as one on 
account for money had and received concealing the real con- 
tract of loan which had been reduced to the form of a docu- 
ment, is, it seems to me, merely trying to nullify section 91 
.of the Indian Evidence Act.” 3 

In Upper Burma we have the case of Nga Waik v. Nga 
Chet (1) cited and relied upon by the learned Divisional Judge. 
‘This case superseded two cases, Nga Hlaw v. Nagassat (14) 
and Ewing v. White (15) of the same Court. In Nga Waih’s 
scase Mr. (now Sir) George Shaw reviewed the case-law extant 

(1) 2 U.B.R. (1907-09), Evidence, 5. (13) (1906) 17 M.L.J., 126. 


(2) (1881) I.L.R. 7 Cal., 256. (14) 2 U.B.R. (1897-01), 390. 
4(10) (1886) 1.L.R. 10 Mad., 94. (15) 2 U.B,R. (1897-01), 391. 
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up to the 15th of July 1907 when his decision was given. He 
came tothe conclusion that Aikman, J.’s views in Parsotam 
Narain_v. Taley Singh (6) were correct and that Petheram,. 
C.J., and Rampini, J., in Pramatha Nath Sandal’s case were 
not correct in their interpretation of Garth, C.J.’s judgment in 
Sheik Akbar’s case. The same opinion was passed on Jenkius, 
C.J., and Candy, J.’s views on the subject in Krishnaji’s case. 
“In Lower Burma we have the case of Bally Singh v. Bhugwan- 
Dass Kalwar (16) where Twomey, J., followed Nga Waik’s case. 
In Nga Waik’s case the execution of the promissory note was,. 
as in the present case, not proved. : 

Since the decision in Nga Waik's case Aikman, J.’s ruling 
has been overruled in Ram Sarup's case. It will be seen that 
Petheram, C.J.’s interpretation of Garth, C.J.’s judgment 
has been followed in Bombay, and we find no contrary decision 
since thenrin Bombay, and it has been also followed im 
Allahabad as lately asin 1912. In Baij Nath Dasv. Salig 
Ram (17) it was held by Karamat Husain and Tudball, JJ.,. 
that if money is !ent on a document which is inadmissible in 
evidence, the suit on the document must fail but the plaintiff” 
would not be debarred from bringing an action for money had 
and received and such a suit must be treated as a suit for 
money had and received, if the pleadings are properly framed.. 
The learned Judges observed :—“ None of the cases cited to us: 
expressly lays down where a promissory note, which is inadmis-- 
sible in evidence, is taken in consideration of the money 
advanced, the plaintiff cannot sue for money had and received’ 
by the defendant for the plaintiff's use.” Moreover, Jenkins,. 
C.J., held the view that though section 91 of the Evidence Act 
may exclude proof of the promissory note otherwise than by 
the document itself or by secondary evidence, when such 
evidence is admissible, this does not prevent proof of the loan. 
independently of the note. This view seems to have been. 
founded upon the assumption that when’ there is aloan there- 
is an implied contract to repay. 

lam inclined tothe following views :—The interpretation: 
by Aikman, J., of Garth, C.J.’s ruling in Shetk Akbar's case is. 


(6) (1903) I.L.R. 26 All., 178. 
(16) 7 L.B.R. 101. (17) (1912) 16 Ind. Cas., 33. 
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_correct but that section 91 of the Evidence Act only prevents 
proof of the contents of the promissory note otherwise than by 
the document, or when admissible, by secondary evidence of 
it, but that section cannot operate asa bar toa suit brought 
to recover the money lent on the implied contract to repay. 

These views are in conflict with Twomey, J.’s view in 
Bally Singh’s case. Since Sir. George Shaw’s ruling in Nga 
Waik’s case, Aikman, J.’s ruling has, as I said before, been over- 
ruled.by a Bench of the Allahabad High Court. Moreover, 
the point is of great importance and is likely to arise again. I 
would therefore refer to a Bench, full or otherwise, as the 
learned Chief Judge may determine, the following question :— 

“ Where money is lent and at the same time a promissory 
note is given therefor, can the creditor sue for the money due 


1919. 
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as on the original contract of Joan, if the promissory note * 


eannot be proved?” 

The opinion of the Full Bench was as follows :— 

Twomey, C.J.—The question referred to the Bench is as 
follows :— 

“ Where money is lent and at the same time a promissory 
note is given therefor, can the creditor sue for the money due 
as on the original contract of loan, if the promissory note 
cannot be proved?” - e 

The only decision of the Chief Court dealing with the 
question is that given in Bally Singh v. Bhugwan Dass Kalwar 
(16) in which the point was not fully argued and the Indian 
decisions subsequent to the Upper Burraa case of Nga Waik 
v. Nga Chet (1) were not brought to the notice of the Court. 
1 therefore followed the decision in the Upper Burma’ case 
which fully adopted the reasoning of Sir Richard Garth in the 
Calcutta High Court ruling—Sheik Akbar v. Sheik Khan (2), 
Our learned colleague in his order of reference mentions 
Sheik Akbar v. Sheik Khan (2) as the leading case on the 
subject. Although that case has not been expressly overruled, 
its authority has been impaired by subsequent decisions of the 
Calcutta High Court. Petheram, CwJ., and Rampini, J., in 
Pramatha Nath Sandal v. Dwarka Nath Dey (3) held that an 


(1) 2 U.B.R. (1907-09), Evidence, 5. (8) (1896) IL.R. 23 Cal., 851. 
(2) (1881) ILL.R. 7 Cal., 256. (16) 7 L.B.R., 101. F 
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implied contract to repay always arises from the fact that 
money is lent even though an express promise, either written 
or verbal, is made to repay it. They treated the bill or note 
given for the money in thatcase as security for the advance. 
In Moti Lal Sahay. Monmohan Gossami (18) Rampini and 
Pratt, JJ., allowed the plaintiffs to prove their loan by other 
evidence where the promissory notes which they produced ia 
proof of the loans turned out to be forgeries. The Bombay 
High Court in Krishnaji N. Parkhi v. R. M. Marwadi (4) 
followed the Calcutta ruling of Petheram, C.J., and Rampini, 
J., and held that section 91 of the Evidence Act does not bar 
oral evidence in cases of this kind. In the Allahabad High 
Court Sir Richard Garth’s ruling in Sheik Akbar’s case was 
strictly applied by Aikman, J.; in Parsotam Narain v. Taley 
Singh (6). The learned Judge held that when a plaintiff lends 
money on terms contained ina promissory note given at the 
time of the loan, he must prove those terms by the promissory 
note, and that the decisions which have held otherwise ignore 
the provisions of sections 91, 65 and 22 of the Evidence Act. 
But the decision of Aikman, J., was definitely overruled by a 
later Bench decision of the Court. (See Ram Sarup v. Jasodha 
Kunwar (9).) It now appears to be settled law in Calcutta, 
Allahabad and Bombay that a creditor who has lent money 
and taker: a promissory note from the borrower may sue for 
the amount of his debt if for any reason the promissory note 
cannot be put in evidence. The Madras High Court for along 
time consistently followed the ruling of Sir Richard Garth in 
Sheik Akbar’s case. But the remarks of the. learned Judges in 
Chokkalingam Chetty v. Annamalai Chetty (19) show a distinct 
rapprochement to the views of the other High Courts. See 
also Jambu Chetty v. Palaneappa Chettiar (20) in which it was 
held, following the English law off the subject, that it isa 
question of fact with regard to promissory notes or bills or 
hundis whether the parties intended them to operate as 
absolute or conditional payment, and the presumption is’ that 
the effect of giving and taking a note or bill is that the debt is: 
(4) (1899) I.L.R. 24 Bom., 360. (18) (1900) 5 C.W.N., 56. 


(6) (1903) I.L.R. 26 All., 178. (19) (1916) 84 Ind. Cas., 417. 
(9) (1911) [.L.R. 34-All, 158. (20) (1902) I.L.R. 26 Mad., 526, 
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conditionally paid, the’ onus being on the party affirming the 
contrary to show that absolute discharge was intended by the 
parties. 


It appears therefore that the weight of authority is in~ 


favour of an affirmative answer to the question referred. 
Section 91 of the Evidence Act prevents the contract 
embodied in the promissory note from being proved except by 
the note itself; but it is going much further to hold that the 
lender cannot recover on. the original consideration if the 
promissory note is excluded. He would have a good cause of 
action if no promissory note had been executed and we have to 
consider carefully whether he loses this cause of action alto- 
gether if he is so unfortunate as to have taken a promissory 
note which turns out to bea nullity. Section 91 offers no 
obstacle if it is held that there is_n all cases of money lent a 
cause of action apart from the promissory note. On this point 
the learned Judges (Collins, C.J., and Parker, J.) in the Madras 
High Court in Pothi Reddi v. Velayudasivan (10) remarked as. 
follows: “ It is a necessary condition to every written contract 
that the terms should be orally settled before they are reduced 
to writing, and to hold, when such a contract has been "reduced 
to writing, that a ‘plaintiff can take advantage of the absence of 
a stamp on the promissory note to sue at once for the - return 
of money which he may have contracted to lend for a fixed 
period, would entirely defeat the provisions of section 91 of the. 
Evidence Act.” But is the defendant entitled to take adyvan- 
tage of the absence of a stamp so as to evade his liability 
altogether? It is true, as the learned Judges pointed out in the 
above case, that the reduction of a contract to writing is neces- 
sarily preceded by an oral settlement of the terms. But in the 
case of a loan for which a promissory note is executed there is 
something more than a preliminary settlement of terms. One 
part ‘of the contract is actually executed by payment of the 
money andthe promissory note can be regarded merely as 
security for repayment or as providing for the mode of repay- 
ment. The whole question before us turns on whether a 
separate independent cause of action can be implied from the 
payment and acceptance of the money and whether this implied 
(10) (1886) I.L.R; 10 Mad., 94. 
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1919. cause of action revives if the promissory note is excluded. In 
Maune Ky: Sheik Akbar’s case it is admitted that there may be a complete 
MAMA separate cause of action before the bill or note is given, but Sir 
GaLz. Richard Garth mentions another class 6f cases as furnishing 
a no cause of action! independently of the bill or note, i.e. 
“where the original cause of action is the bill or note itself.” 
If B gives A a promissory note on the spot for the ameurt lent, 
A, according to Sheik Akbar’s case, can sue only on the promis- 
sory note. But if the case be that A having lent money to B, 
induces B at some later time (it may be only an hour later) to 
give him a promissory note by way of collateral security, 
then A can either sue on the promissory note, or if the 
promissory note be for any reason inadmissible in evidence he 
can sue on the original consideration. In the one case the pro- 
missory note is regarded as a mere reduction to writing of the 
loan transaction: in the other case it is regarded as being itself 
a definite transaction furnishing a separate cause of action. 
And according to Sheik Akbar’s case it is only in the second 
case that the plaintiff can resort to the originai consideration 
if the promissory note has to be excluded. But the defect in a 
Promissory note which excludes it from evidence may be 
regarded as constituting a failure of consideration which 
furnishes a good ground of action in a suit for the recovery of 
the money actually paid over. It is settled law that if A having 
lent money to B agrees to take instead of immediate payment 
a negotiable instrument for the amount lent and the negotiable 
instrument is afterwards at maturity dishonoured, then A’s 
original rights are revived, that is to say he can sue B for his 
money. The reason is that the giving of the negotiable 
instrument was only a conditional satisfaction of the debt, and 
as the condition is not fulfilled the consideration for A’s loan 
to Bhas failed. The debt which was conditionally paid is 
treated as subsisting throughout. So when a promissory note 
is given fora debt, whether earlier or contemporaneous, the. 
-promissory note is presumably given by way of conditional 
payment, andif for any reason the promissory note should 
afterwards turn out to be inadmissible in evidence, the condi- - 
tion has failed and the lender should be allowed to recover on 
his original rights. 
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In Sheik Akbar it is said that “ Where the cause of suit is 


1919. 


inseparable from the giving of the bill or note, it is obvious yy,une Kyr 


that,the onus of proving the lost instrument must fall upon the 
plaintiff, and that he cannot make out a primd facie case with- 
out proving it.” This is said to be a very material and practi-~ 
cal distinction between the two classes of cases referred’ to in 
Sir Richard Garth’s judgment. But it does not seem to follow 
necessarily that the cause of suit is inseparable from the giving 
of the note merely because the payment of the money and the 
giving of the note form one transaction. The promissory note 
may be—and I think usually is—given as security for the 
advance, and there seems to be no reason why the plaintiff 
should not be allowed to sue for his money in such a case 
without proving the promissory note. It would be for the 
defendant (as in the other class of cases) to say: “Yes, but I 
gave you a promissory note for the amount of the loan”; 
the onus would be on the defendant to prove the note and 
his defence would fail if for any reason he could not do so. 

His defence would fail equally if it appeared that the note 
was not a valid note, for there is always an implied condition 
that a note signed by a debtor and given to his creditor in 
satisfaction of the debt is a valid note. The general effect of 
taking a bill or note as conditional paymeat is to suspend the 
right of action on the original debt during the currency of the 
instrument. But where the instrument is void or of no effect 
on account of want of stamp or forgery the creditor is entitled 
to sue at once on the original debt (vide English cases cited 
in Chitty on Contracts, 16th Edition, page 805). 

It should be noted that in the suit out of which the present 
reference arose, the existence of promissory notes for the debt 
was not set up by the defendant asa bar to the plaintiff's 
claim. Two sums of money aggregating Rs. 3,600 were admit- 
tedly advanced by plaintiff to first defendant for the purchase 
of paddy. It was the plaintiff's case that- promissory notes 
were executed by the defendant at the time when the advances 
were made. Execution was denied and the Courts found that 
execution was not proved. The defendant admitted receiving 
the money but pleaded that she had supplied paddy in full 
satisfaction. The case therefore stood as if no promissory notes 
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were in question and in which circumstances I think it is clear 
that the plaintiff is not debarred from suing for the balance 
which he alleges to be still-due of the money advanced by him, 
basing his claim on the implied promise to repay. 

I would answer the reference in the affirmative. 

Ormond, A proimissory note constitutes a complete cause 
of action in itself. Section 91 of the Evidence Act applies 
where the terms of a contract are reduced to writing. In the 
case of a loan where the borrower executes a promissory note 
in favour of the lender, the borrower in effect says: “I will 
repay the amount borrowed and I will give you a promissory 
note for the same amount” :—that is the original contract. 
There are two distinct promises made by the borrower : (i) that 
he will repay the amount borrowed to the lender; and / or (ii) 
that he will pay the amount due on the promissory note to the 
holder of the note. Each proinise constitutes a separate cause 
of action; and it is only the second promise that is reduced to 
writing. The first promise remains as a separate and distinct 
oral promise and section 91 of the Evidence Act therefore does 
not apply to it. 

The note is generally given as security for the repayment of 
the loan and affords the lender an additional and alternative 
remedy. 

It may however be taken by the lender in Substitution for 
and in satisfaction of the first promise, as was the case in 
Sheik Akbar y. Sheik Khan (2). In that case évidence could 
not be given to prove the promissory note because the note 
had not been properly stamped. The learned Judges apparently 
assumed that the plaintiff must nevertheless be deemed top 
have accepted the note in satisfaction of the debt. In sucha 
case, however, where the note is executed by the defendant, it 
is generally presumed (and I think rightly so) that the plaintiff 
accepts the note in satisfaction of the debt, upon the implied 
condition that the document given by the defendant is a valid 
and effective promissory note ; and that if the promissory note 
is ineffective for want of a stamp it does not operate as a pay- 
ment of the debt. The debt is then not discharged but subsists 





‘as a separate cause of action. 


(2) (1881) 1.L-R. 7 Cal., 256. 
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In all cases where the defendant repudiates the promissory 
Note, e.g. by denying execution, as is the case here, the plaintiff 
is at liberty to accept the plea and proceed with his suit upon 
the assumption that there was no promissory note. 

In the present case the note was with the plaintiff and was 
not negotiated ; and the defendant, so far from proving that 
the note was taken in satisfaction of the debt, denied the fact 
of there being a promissory note at all. I would therefore 
answer the question referred in the affirmative. 

Maung Kin, J—1l am of the same opinion as my learned 
colleagues, the Chief Judge and Ormond, J. 

Pratt, J.—1 regret that I am unable to agree with the views 
expressed by my learned colleagues. 

In S. Muthu Nadar and one v. S. Armuga Nadar (21), after 
studying the Upper Burma case of Nga Waik v. Nga Chet (1) 
and the rulings referred to therein, I expressed the opinion 
that primd facie section 91 of the Evidence Act would seem to 
prohibit the oral proof of a loan, when it had been made ona 
promissory note. . 

My attention was not then called to Bally Singh v. Bhugwan 
Dass Kalwar (16) or it would have confirmed me still more in 
my opinion to know that a Judge of this Court had already 
held that it was not necessary to go further than the law as 
enunciated in the Upper Burma case referred to. 

Iam in complete accord with the interpretation put by the 
learned Judicial Commissioner in Nga Waik v. Nga Chet (1) 
on Sir R. Garth’s exposition of the law in the case of Sheik 
Akbar v/Sheik Khan (2). Ashe says, “ There can be no manner 
of doubt that Sir R. Garth distinguished between cases in 
which a cause of action is complete in itself before the promis- 
sory note is given, cases, that is, where, e.g., the loan and the 
giving of the promissory note are different transactions, and 

‘the note is not a reduction to writing of the loan transaction, 
and cases where the bill or note is given as part of the original 
transaction, as the written record of that transaction ; and that 
he did not intend to say that in the second of these twé classes 

(1) 2 U.B.R. (1907-09), Evidence, 5. (2) (1881) LL.R. 7 Cal., 256. 

(18) 7 L.B.R., 101. 

(21) Special Civil 1st Appeal No. 77 of 1917 of the Chief Court of 
Lower Burma. 
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of cases the creditor may disregard the bill or note and sue on 
the original transaction.” ‘ 

It is true that there have been further rulings of the Indian 
Courts on the point since Nga Waik v. Nga Chet (1), but after 
careful perusal of the leading cases I see no reason to consider 
the view taken in Nga Waik’s case unsound. 

In Moti Lal Saha v. Monmohan Gossami (18) a Bench of 
the Calcutta High Court held that, when a promissory note 
was a forgery, plaintiffs could succeed, if they were able to: 
prove the loan by independent evidence. That ruling does not 
appear to conflict with Sir R. Garth’s in Sheik Akbar, since if 
the promissory note was a forgery, it could not be said that 
the contract had been reduced to the form of a document. 

Ido not agree with the interpretation put upon Sir R. Garth’s 
judgment in Pramatha Nath Sandal v. Dwarka Nath Dey (3). 

Granting further, as there laid down, that an implied con- 
tract to repay the money lent always arises from the fact that 
money is lent, even though no express promise, either oral or 
verbal, is made to repay it, it seems to me that, once a pro- 
missory note is taken, the implied promise is merged in the 
written promise, and section 91 of the Evidence Act applies to 
exclude proof of the promise except by the written record. 

1 notice that in this case, as well as in the Bombay case of, 
Krishnaji Narayan Parkhi v. Rajmal Manikchand Marwadi (4), 
the fact of the loan was admitted, so that it was not necessary 
to prove it by independent evidence. 

The Bench decision of the Allahabad High Court in Ram 
Sarup v. Jasodha Kunwar (9) to the effect that where a 
plaintiff is able to prove a loan independently and without the 
assistance of the note, he ought to succeed, though the taking of 
the loan and the giving of the note were simultaneous transac- 
tions, is not to my mind reconcilable, as it stands, with the 
provisions of section 91 of the Evidence Act. In the Madras 
case of Chokkalingam Chetty v. Annamalai Chetty (19) the 
bearing of section 91 of the Evidence Act upon tlie question in 

issue was not discussed at all. 


(1) 2 U.B.R. (1907-09), Evidence, 5. (3) (1896) I.L.R. 23 Cal., 851. 
(4) (1899) I.L.R. 24 Bom., 360. (9) (1911) ILL.R. 34 All., 158.. 
(18) (1900) 5 C.W.N., 56. (19) (1916) 34 Ind. Cas., 417. 
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The earlier Madras cases of Jambu Chetty (20) and Pothi 
Reddi (10) are in favour of the view that oral evidence of a 
loan cannot be given, when it has been advanced on a promis- 
sory note, which is not admissible in evidence, unless the note 
is nota record of the loan transactions, or,in other words, 
unless there is a cause of action separable from the note. 

Pothi Reddi (10) was followed in the later Madras case of 
Muthu Sastrigal v. Visvanatha Pandhara Sannadhi (12), and 
I agree with Aiyer, J.’s view that to treat the money paid 
at the very time of the execution of a promissory note, which 
is inadmissible in evidence, as giving rise to an independent 
contractual or other obligation seems inadmissible. 

Section 91 of the Evidence Act provides that where the 
terms of a contract have been reduced to the form of a docu- 
ment, no evidence shall be given in proof of the terms of such 
contract, except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence is admis- 
sible. 

The section to my mind clearly applies to a promissory 
note, which is the embodiment in writing of the contract to 
repay a loan. 

The terms of the reference are :— P 

“Where money is lent and at the same time a promissory 
note is given therefor, can the creditor sue for the money due 
as On the original contract of loan, if the promissory note 
cannot be proved?” 

It might be argued with considerable show of reason that, if 
the promissory note cannot be proved, it cannot well be held to 
have been given. ‘ 

If no note was given the creditor could obviously sue on the 
original loan. 

It would certainly be a simple solution of the_problem to 
hold that a note, which could not be proved, could be treated 
as non-extant. 

A perusal of the order of reference, however, shows that in 
the present case two notes are in existence, and plaintiff relied 
thereon, but failed to prove their execution. The position 


(10) (1886) I.L.R. 10 Mad., 94. (12) (1914) 26 M.LJ., 19.7 
(20) (1902) I.L.R. 26 Mad., 526, 
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191% therefore is that the terms of the contract to repay the loan 


@aunc Kyr have been reduced to the form of a document in each instance, 
Mama _ but the evidence is inadequate to prove the execution of these 
pcneg documents by the debtor. 

The promissory notes having been given at the time the 
loans were taken, the presumption to my mind would ordinarily 
be that there was no cause of action independently of the notes. 

This, however, would be a matter of evidence in each 
individual case, and if in any -particular instance there was a 
cause of action on the loan, independently of the promissory 
note, the plaintiff would be able to sue as on the original 
contract of loan. 5 

I am not prepared to go so far as to hold that there is in all 
scases a cause of action independently of the promissory nete. 

Where a plaintiff has lent money on terms contained ina 
promissory note, he is bound, I consider, to prove those terms 
‘by the promissory note and is not entitled to resort to oral 
evidence of the loan. 

The written contract to repay -is not merely collateral: it 
js of the very essence of the transaction. 3 

It is certainly an apparent injustice that a creditor, who has 
obtained a valueless promissory note in exchange for a loan, 

A should be debarred from recovering his debt, because of the 
vexistence of a note the execution of which he is unable to prove, 
but that is undoubtedly the effect of section 91 of the Evidence 
Act as I read it. 

The law expects meh to use ordinary prudence and to 
-exercise reasonable precautions in the conduct of their business 
transactions. 4 - 

If a creditor takes a document for a debt and fails to ensure 
that his document is legally admissible in evidence or'to pro- 
duce satisfactory evidence of its execution he is penalised by 
not being allowed to prove his debt by oral evidence. 

It is perhaps hardly necessary to remark that, if the creditor 
thas been induced by fraud or misrepresentation to accept a 
valueless promissory note, he will be at liberty to repudiate 
the note and sue for the recovery of the money advanced. 

In a case like the present, where the contract to repay the 
oan has been reduced to the form of a document at the time 
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-of making the advance, 1 do not consider any real assistance is _ 1919. 
to be gained by discussing whether the promissory note is to \s,unc Kyr 
be treated as conditional payment of the loan or otherwise. us a 
As Aiyer, J., puts it in Muthu Sastrigal (12) already Gaus. 
quoted, “to import the doctrines laid down in English cases a 
about vague obligations to repay arising out of equity and not 
out of contract, or about obligations which can be enforced, if 
the plaintiff skilfully draws up his plaint as one on account for 
money lent and received, concealing the real contract of loan, 
which had been reduced to the form of a document, is, itseems 
to me, merely trying to nullify section 91 of the Evidence Act.” 
1 cannot see my way to answer the reference in the affirma- 
tive without evading what I hold to be the clear intention of 
section 91 of the Evidence Act. 
The crux of the matter is whether the loan transactign is 
independent of and separate from the giving of the promissory 
note, and I find considerable difficulty in giving a general 
answer to the reference as made without regard to the circum- 
stances of the particular case. My answer would be that, where 
the promissory note has been given at the same time the loan 
was taken, the creditor cannot sue for the money due as on the 
original contract of loan, if the promissory note cannot be proved, 
unless he is in a position to prove that the loan and the giving 
of the note are separate transactions, and that the note is not 
a reduction to writing of the loan transaction. I would remark 
that in the suit, of which the present reference is the outcome, 
defendant admitted receipt of the advances but pleaded repay- 
ment. In view of the admission, therefore, it became unneces- 
‘sary to prove the loans by separate evidence; and I would hold 
that under the circumstances plaintiff was entitled to recover 
vunless defendant established her plea of repayment. 
(12) (1914) 26 M.L.J., 19. 
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wee a Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 


141 ¢ Duckworth. 
1918. 

nse Toth SOOLAYMAN CASSIM SIMJI sy nis attorney ManomeD 
1919. Katto v. S.S.A.0. CHETTY FIRM py THEIR ATTORNEY 


Supramany CHETty. " 


Ormiston—for appellant. 
A. B. Banurji—for respondent. 


Civil Procedure Code, V of 1908; Order, 21, Rules 91,92 and 93—Sale 
in execution of decree—Method by which auction-purchaser can 
recover purchase money in case judgment-debtor is found to have no 
saleable interest in the property sold. 

Ata Court auction there is no warranty, express or implied, that the 
judgment-debtor has any saleable interest in the property sold. If after 
the sale itis discovered that the judgment-debtor had no saleable interest 
in the property, the auction-purchaser can apply within thirty days under 
Rule 91 of Order 21 to have the sale set aside, and he is then entitled under 
Rule 93 to an order for repnyment of his purchase money. He has no 
remedy by way of a separate regular suit against the judgment-creditor 
for the amount of the purchase money. 2 

Maung Tun v. Ma Ngan, (5)L.B.R., 58; Dorab Ally Khan v. 
The Executors of Khajah Moheeoodeen, (1878) 1.L.R. 3 Cal., 806=(1878) 
L.R.5LA., 116; Sowdamini Chowdrain y. Krishna Kishor: Poddar, 
(1869) 4 Ben. L,R.\Full Bench Rulings 11; Su#dara Gopalan v. Venka- 
tavarada Ayyangar, (1893) 1.L.R. 17° Mad., 228; Nannw Lal v. 
Bhagwan Das, (1916) 1.L.R. 39 All., 114 at 118; /uranu Mahamad v. 
Jathi Mahamed, (1917) 22 C.W.N., 760; Subbu Reddi v. Ponnambala 
Reddi and others, (1918) M.W.N., 655—followed. 

Munna Singh v. Gajadhar Singh, (1883) 1.L.R. 5 All, 577; 
Rustomji Ardeshir Irani vy. Vinayak Gangadhar Bhat and others 
(1910) I.L.R. 35 Bom-, 29—dissented from. 

Sidheswari Prasad Narain Singh v. Goshain Mayanand, (1913) 
LL.R. 35 All, 419; Girdhar Dass v. Sidheshwari Prasad Narain 
Singh, (1918) 1.L.R. 40 All., 411, and Mulla’s Code of Civil Procedure, 6th 
Edition, p, 574—referred to. 


Duckworth, J.—The S.S.A.O, Chetty firm obtained a decree 
against one Lim Po An. Certain immoveable property was. 
* sold bythe Court Bailiff in execution proceedings, and the 
plaintiff-appellant, Soolayman Cassim Simji, purchased it at the 
auction sale. He paid the money into Court, and the respond- 
. ent-defendant withdrew it. 

In a subsequent suit between the plaintiff-appellant and one: 

Ma Kyin Hlaing it was decided that Lim Po An had no saleable 
nterest in the property sold. There was no appeal against 
3UIS decision. The result was that the appellant obtained no- 
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benefit from the property. He, therefore, sued the respondent _ 


firm for Rs. 4,500 and interest thereon, or, in other words, for 
the return of the purchase money. 

The respondent firm pleadéd that they were not ‘privy to 
‘the proceedings between the appellant and Ma Kyin Hlaing 
and contended that, in any case, there was no right of suit to 
recover the said purchase money. 

The learned Judge on the Original Side held that there was 
no right of suit and’that the appellant had no remedy against 
the judgment-ereditor, either under, or apart from, the Code of 
‘Civil Procedure. The suit was dismissed with costs. 

In this appeal Mr. Ormiston’s main argtiment is that the 
learned Judge on the Original Side erred in holding that, in a 
‘case where there is a complete failure of consideration, a suit 
to recover the purchase money does not lie independently of 
the Code of Civil Procedure. He further contends that in 
every Court sale there isa representation that the judgment- 
debtor has some right, title, and interest, and that the learned 
Judge was in error in holding that “the chance that the 
judgment-debtor may have some interest” amounted to a 
right, “title, and-interest. He urged that the Judge was 
mistaken in coming to a conclusion that the right of suit, 


granted by the former Code, perished with it. ¥ eae 


The matter has been argued at length. A very large 
number of authorities have been referred to by Mr. Ormiston, 
and his principal object in putting them before the Court was 
to show that there was a right of suit independently of the 
Code of Civil Procedure, quite apart from the fact that 
section 315 of the Code of 1882 had been held to give an 
implied right by a long series of decisions. 

In the present case, 1 am only concerned with the Code of 
1908, and the relevant portions are to be found in Order 21, 
Rules 91, 92 and-93. -It may be taken as settled law that, when 
it is shown that the judgment-debtor has some interest, how- 
ever smail, in the property sold, there is no right of suit to 
recover from the judgment-crediter a proportionate amount 
of the purchase money. What then is the purchaser’s remedy 
when, as in this case, the judgment-debtor has been found to 
have no saleable interest ? 
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The appellant’s case is that he can either make an applica- 
tion within thirty days of the sale under Order 21, Rule 91, or 
else he can file a suit within six years, both as permitted by 
the Code of Civil Procedure and also independently thereof. 
In my opinion, there can, in the absence of fraud, be no right,. 
apart from the Code of Civil Procedure, to file such a suit, 
unless there is some warrauity, express or implied, on the part 
of the judgment-creditor, that the judgment-debtor has some 
saleable interest in the property sold. This I consider is the 
crucial test, for otherwise there is no apparent cause of action,. 
merely on the ground that it is subsequently found that the 
judgment-debtor has no saleable interest. As the Code of 1908. 
stands, I think that it is apparent that no suit will lie. 

In the present case, in the sale proclamation, Ma Kyin 
Hlaing’s claim was expressly set forth, though it was not 
admitted by the respondent, and the appellant had, therefore,. 
obvioils notice thereof. Nothing but the right, title, and 
interest of the judgment-debtor, with all its “defects, was. 
offered for sale at the auction. There was clearly no express 
warranty. The appellant did not make use of the special 
remedy provided by Order 21, Rule 91, whereby under Rule 93 
he would have been entitled to “ an order” for a refund, after 
the salg had been set aside for want of any saleable interest. 
Mr. Banurji argues that the appellant has thus lost his sole 
remedy and that he has no other. He contends that, perhaps. 
on equitable grounds, the last two Codes have permitted this. 
one remedy, but that the wording of Order 21, Rule 98, where 
the words “to an order for repayment” are used, coupled 
with the omission of the second paragraph of the old section 
315, makes it clear that there is no other remedy whatever. 

Now it is apparent to my mind that this remedy in execu- 
tion is conditional upon the sale having been set aside. Jt is 
expressly so stated. It is not contended that the fact that this. 
sale was in execution of a mortgage decree in any way affects 
the decision in this case. A Full Bench Ruling of this Court, 
Maung Tun vy. Ma Ngan (1), may be referred to with. advan- 


“tage at this stage. Therein several of the rulings, dealt with 


by learned Counsel on either side, were referred to. The raling. 
(1) 5 L.B.R., 58. 
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actually concerns moveable property, to which Order 21, Rules 
91,92 and 93, have no application, but the opinions of the Full 
Bench in regard to certain principles of law referring to 
immoveable property are of very great weight and must be 
considered. It was theze held, on the authority of Dorab Ally 
Khan v. The Executors of Khajah Moheeoodeen (2), (i) that, when 
property has been sold under a regular execution and the pur- 
chaser is afterwards evicted undera title paramount to that of 
the judgment-debtor, he has no remedy against the judgment- 
creditor; (ii) that there is no warranty of title. Fox, C.J., was: 
of the opinion that this statement of the law was applicable to: 
all Court sales whether, as in the Privy Council case, by a 
Sheriff, or by Bailiffs. He pointed out that by the Code of Civil 
Procedure, 1877, the Legislature gave a summary remedy in 
execution to auction-purchasers of immoveable property, when 
the judgment-debtor has no saleable interest, but his conclu- 
sion clearly was that there was no right of the suit in addition, 
Bell, J., referred to Sowdamini Chowdrain y. Krishna Kishor 
Poddar (3) decided under the Code of 1859, which contained no 
provisions similar to sections 3)3 and 315 of the Code of 1882. 
There it was held that the auction-purchaser had no right of 
suit on the ground that there was no warranty of title. The 
property sold in that case was land in the mofussil in Bengal 
and not iand situated in Calcutta. He further endorsed Muttu- 
sami Ayyar, J.’s views in the case of Sundra Gopalan vy. 
Venkatavarada Ayyangar (4) that the implied warranty of 
title in respect of private sales cannot be extended to Court 
sales, except in so far as such extension is justified by the pro- 
cessual lawin India. He was here dealing with the Code of 1882, 
and the changes introduced into that Code (practically the same 
as the Code of 1877).were embodied in sections 313 and 315. 

In my opinion, these sections gave a special and equitable 
remedy, which was provided in order to meet the absence in 
the 1859 Code of any similar provision and I do not think that 
it can be inferred that this special remedy was given, because 
there was some implied warranty of titie at an execution sale. 

(2) (1878) I.L.R. 3 Cal., 806. 


(3} (1869) 4 Ben. L.R., Full Bench, 11. 
(4) (1898) LLL.R., 17 Mad., 228, 
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1919. Again, in the 1908 Code, Order 21, Rule 92 (3), covers Rule 
Sootayman 91. Thus an auction-purchaser cannot sue to set aside a sale, 
Cassia Siiyt and, unless a sale-is set aside, there is no remedy even under 
$4.0. Order 21, Rule 93._ There can be no doubt that the earlier deci- 
Gece sions of the Allahabad High Court, commencing from the case 
—_ of Munna Singh v. Gajadhar Singh 5), gave a separate right 
of suit. In the case of Sidheswari Prasad Narain Singh v. 

Goshain Mayanand (6), it was held that apart from the Code of 

1882, there was no right of suit, but the learned Judges appear 

to have misinterpreted the case quoted in 5 All, 577, which 

in reality allowed a right of suit independently of the Code. 

In the case of Nanhu Lal vy. Bhagwan Das (7), which was 

decided under the present Code, it was held that the .auction- 
purchaser had no right of refund at all, unless the sale was set 

aside, and that he had no right of action apart from the Code 

of Civil Procedure. This is the most important decision. In 

the last Allahabad case, Girdhar Dassv. Sidheshwari Prasad 

Narain Singh (8), the judgment in 39 All., 115, was apparently 
overlooked, and it was decided that a suit lay. However, this 

decision was made under the Code of. 1882. In the earlier 
Calcutta cases, it was held that such a suit could be brought, 

but the recent case of Juranu Mahamad v. Jathi Mthamad (9) 

decided té- the contrary. The case reported in 41 Indian 

Cases, page 934, a decision by another Calcutta High Court 

Bench is not to the point, inasmuch as the Judges appear to 

have been misled by the head note of a Bombay ruling, as was 

pointed out by the learned Judge on the Original Side. The 

Madras High Court, generally speaking, has adopted the view 

that no suit lay apart from the Code. The last reported case, 
however, is that of Subbu Reddiv. Ponnambala Reddi and others 

(10) arid here it was decided that in the present circumstances 

no suit would lie at ali. The Bombay Court generally has 

decided that such a suit can be brought. The case of Rustomi 
Ardeshir Irani v. Vinayak Gangadhar Bhat and others(11) even 

: goes so far as to state that a suit is maintainable, and that 


(8) (1883) ILL.R. 5 All., 577. (8) (1918) I.L,R, 40 All., 411, 
(6) (1913) 1.L.R. 35 All., 419. {9) (1917) 22 C.W.N., 760. 
(7) (1916) 1.L.R. 39 All, 114. (10) (1918) M.W.N., 655. 

(11) (1910) LL.R. 35 Bom., 29. 
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there is an implied warranty at the auction sale, but this case 
was decided under the Code of 1882 and I regard the decision 
as of doubtful value. It is thus apparent that the gene: 
consensus of recent opinion in India is that, in the absence 
fraud or misrepresentation, no right of action either under the 
present Code, or apart from it, is reserved to the auction- 
purchaser, when the judgment-debtor is found to have no 
saleable interest. , 

The introduction of section 315 in the Codes of 1877 and 
1882 was, in my opinion, merely a special and equitable remedy 
which must be taken advantage of within thirty days from the 
date of sale. The reason for this brief period is obvious. It 
was to prévent prolongation and multiplicity of proceedings, 
and to ensure finality in execution. Great injustice might be 
caused to the decree-holder, if, on receipt of the sale proceeds, 
he should enter up satisfaction of hisdecree. Itis conceivable 
that he might lose all his remedy, inasmuch as further execution 
proceedings might be barred by limitation at the time when a 
suit to recover the purchase money was brought. The wording 
of Order 21, Rules 91, 92 and 93 of the Code of Civil Procedure, 
1908, seems to me to lead to the inference that no suit can be 
maintained. Mulla in the 6th Edition of his Code of Civil 
Procedure at page 574 would appear to take this view. The 
sole remedy to which the purchaser is entitled is an order of 
vefund, after he"has had the sale set aside. 

In conclusion I would say that the balance of authority is 
in favour of there being at a Court auction no warranty, express 
or implied, that the judgment-debtor has a saleable interest, 
and that being so, I can only hold that the learned Judge on 
the Original Side decided this case correctly, and that no suit 
is maintainable under the Code of Civil Procedure, 1908, or 
independently thereof, 

The appeal will therefore be dismissed with costs. 

Twomey, C.J.—The plaintiff-appellant bought a house and 
land in Rangoon at a Court sale and the purchase money was 
withdrawn by the judgment-creditor. The plaintiff-appellant 
was prevented from obtaining possession by a third party who 
succeeded in proving that she had a title paramount to that of 
the judgment-debtor. The plaintiff-appellant therefore got 
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nothing for his money and he brought this suit to recover the 
amount of the sale proceeds from the judgment-creditor. The 
sale has not been set aside. 

The learned Judge on the Original Side dismissed the suit 
holding that under the present. Code of Civil Procedure the 
plaintiff could have recovered the purchase money only by 
obtaining an order for refund after a successful application to 
set aside the sale under Order 21, Rules 91, 92 and 93, on. the 
ground that the. judgment-debtor had no saleable interest in 
the property, and that a separate suit to recover the purchase 
money will not lie. 

In appeal the learned Counsel for appellant: relies mainly 
on the ruling in the Allahabad case, Munna Singh v. Gajadhar 
Singh (5), as showing that a suit of this kind will lie independ- 
ently of the Code. That was a decision under the Code of 
1882 which contained in section 315 a provision that “the 
purchaser shall be entitled to receive back his purchase money 
not only when the sale has been set aside under the Code, but 
also “where it is found that the judgment-debtor had nd sale- 
able interest in the property.” These latter words no doubt 
suggest that the purchaser was not limited to the procedure of 
applying under the Code to set aside the sale but had an alter- 
native remedy by way of regular suit. In the Code of 1908 
these words have been omitted, and there is nothing in 
Ofder 21, Rules 91—93, to give colour to the cdntention that the 
auction-purchaser has a double remedy. If we look to these 
rules alone it is clear that the auction-purchaser has a single 
summary remedy provided in the execution proceedings. 

It is contended however that the mere fact that the Code 
allows him to recover at all is sufficient to show that he has a 
legal right to get his money back and to bring a suit which the 
Courts are bound to try under, section 9 of the Code. It is 
admitted that if he has such a right it must be founded on 
a.warranty impliedly given at the judicial sale that the judg- 
ment-debtor has some interest in the property sold. But it is 
clear on the authorities that no warranty, express or implied, is 
given ata sale by a Court Bailiff. The question was consi- 


(5) (1883) I.L.R. 5 All., 577. 
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-dered by a Full Bench of this Court in Mauwig Tun v. Ma 
Ngan (1)... That. was a case of moveable property, but the 
general question whether there is any warranty of title was 
-examined, the leading Privy Council case of Dorab Ally Khan v. 
.Abdool Azeez and another (2) was discussed and the opinion of 
the Bench was clearly that there was no implied warranty. 
*The earlier Code of 1859 contained no provision by which an 
.auction-purchaser could recover his purchase money at all if it 
turned out that the judgment-debtor had no saleable interest 
sin the property, and while that Code was in force it never 
appears to have been contended that the auction-purchaser 
shad any such right of suit independent of the Code as is now 
claimed for’him. The rule of caveat emptor was regarded as 
applicable. The question therefore is whether the introduction 
of the special processual remedy in the Code of 1882 should be 
regarded as implying recognition by the Legislature of an 
\inherent legal right which always existed but which had 
:previously Iain dormant and never been enforced. This view 
does not commend itself to me. It is one thing to give an 
sauction-purchaser a summary remedy to be enforced in a 
special manner and within a short period of thirty days. It is 
another matter altogether to recognise a general right of suit 
capable of being enforced at any time within six years even 
“though the Court saie has not been set aside. As remarked in 
Nannu Lal y. Bhagwan Das (7), “To allow the purchaser to 
get back the price without having the sale set aside, perhaps 
long after the sale, would obviously open the door to much, 
fraud and would place the decree-holder at a very great 
disadvantage.” It was never contended that the auction- 
purchaser could do so while the Code of 1859 was in force, 
and I think that ifthe -Legislature intended to recognise his 
wight to do so, the recognition would not have been by a sort 
of side wind but by explicit enactment. The very fact that the 
second paragraph of section 315 of the old Code has not been 
we-enacted in the new Code seems to me to indicate that the 
Legislature did not wish the Courts to infer that the auction- 
purchaser has any such inherent right. The view that he has 


(1) 5 L.B.R., 58. (2) (1878) I.L.R. 3 Cal., 806, 
(7) (1916) 1.L.R, 39 All., 114 at 118. 
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1919. such a right as now claimed is inconsistent with the settled! 


Sootavmay P¥inciple that no warranty, express or implied, is given, at Court 
Cassin Simjt gales. 


S.$°A.0. The provisions of the Code of 1882 and 1908 relating to the 
cones recovery of the purchase money where the judgment-debtor- 
_ is shown to. have no saleable interest must therefore in my 
opinion be construed strictly as a special concession to the 
auction-purchaser of which he can avail. himself only in the 
execution. proceedings, and cannot be regarded as implying 
recognition of any inherent legal right which could be enforced 
by a regular suit. r 
On these grounds I concur in dismissing the appeal with: 
costs. 
Speciat Civit Before Mr. Justice Maung Kin. 
and Appeal 


ahs or S. A. ANACHALLAM CHETTY By His ASSIGNEE’ 


— O. R. M. Ramasawmy Cuetry v. MA U THA. 
June roth, 
19) 





M. CG. Naidu—for appellant. 
/. F. B. Sutherland—tor respondent. 

Application for execution—Effect of fraud committed by the: 
judgment-creditor in the course of the execution proceedings. 

The original application for execution is not destroyed by 2 subsequent 
fraudulent act, unconnected with the original application, committed by 
the judgment-credilor in the course of the execution proceedings, 

Issurree Dassee v. Abdool Khalak, (1878) 1.L.R. 4 Cal., 415; 
Chalavadi Kotiah v.Poloori Alimelammah, (1907) I,L.R. 31 Mad., 71; 
‘Bihari Lai Misr v. Jagarnath Prasad, (1906) 1.L.R. 28 All., 651— 
followed. 


Chandi Prasad Misra v. Gobind Sahay, (1917) 39 1.C., 791 at 793 ; 
Sarbesh Chandra Basu v. Hari Doyal Singh, (1910) 14 C.W.N., 451— 
referred to, ig 

On the 27th April 1908S. A. Anachallam Chetty obtained a 
mortgage decree against Ma U Tha and her husband. 

On 'the 28th November 1908-the decree was made absolute:. 

On the 13th August 1909 the Chetty applied for attachment: 
and sale of the mortgaged properties. 

On the 3rd November 1909 all-parties were either present 
or represented by pleaders and by consent the decretalamount 
was fixed at Rs. 827-1-6, 
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On the 10th January 1910 execution was granted as prayed 

for in the presence of the pleaders of both parties. 

On the 21st January 1910 an order was made for the sale 
-of the property on the 3rd March 1910. This order was made 

in the presence of Ma U Tha or her pleader. No notice was 
issued by the Court to her as to the date of the sale. The 
decree-holder contended that the proclamation of sale was 
posted on Ma U Tha’s house in the presence of certain wit- 
‘nesses. The woman denied the truth of this and on her 
objection the sale was set aside by the executing Court. An 
appeal was made to the Divisional Court which dismissed it. 
“The finding of both those Courts was that Ma U Tha did not 
know of the sale until she learnt it from her pleader subse- 
quently. An appeal was then filed in this Court and this Court 
held that the Chetty was guilty of fraud, intentionally keeping 
the knowledge of the sale from Ma U Tha. Subsequently on 
the 12th May 1917 the Chetty made a fresh application for the 
-execution of the decree. 

The question for decision is whether this application can 

ibe considered a continuation of the application filed on the 
13th August 1909. It has been contended on behalf of 
Ma U Tha that the fraud committed by the Chetty destroyed 
not enly the sale but also the application of the 13th August 
1909 in consequence of which the sale was ordered. 

At the hearing { was informed by Mr. Sutherland that 
“Ma U Tha did not receive even the notice of the attachment 
.and that that was one of the grounds upon which the charge of 

fraud was held to be established. His contention was that 
:therefore the case of Chandi Prasad Misra v. Gobind Sahay (1) 
of the Patna High Court applied where it was held that when 
a suit is brought successfully to set aside a decree obtained 
by fraud, the whole proceedings including the plaint are 
.destroyed, and no further proceedings can be maintained upon 
the plaint. In that case the summonses were never served 
-on the defendants and Roe, J., held that they must have been 
deliberately suppressed and that a deliberate suppression of 
summonses is undoubtedly fraud. Thé learned Judge made 
the following significant remarks: “It is impossible indeed in 
(1) (1917) 39 1.C., 791 at 793. 
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such instances of conspiracy to defeat justice to say when 
the fraud was commenced and to what extent the proceedings: 
shall be operated upon to rectify the effect of the fraud. The 
inference is that if immediately after filing his plaint, the 
plaintiff elects to suppress the summonses, he filed his plaint 
with the intention of suppressing the summonses. In any case: 


-Iam strongly of opinion that when a suit is brought success- 


fully to set aside the decree obtained by fraud the whole- 
proceedings including the plaint are destroyed.” The case of 

Sarbesh Chandra Basu vy. Hari Doyal Singh (2) was cited: 
from the Bar with a view to show that where a decree is set 

aside on the ground of fraud only’ the decree is destroyed, the- 
root of the suit in the plaint remaining intact and+must be 

dealt with as intact. In that case a suit had been brought in 
good faith and finally decreed upon a compromise. It was 

afterwards ascertained that the compromise was liable to be~ 
set aside through a fraud or mistake and it was held that the 
original suit remained. standing and should be disposed of on: 
the merits. In the case before me it is not true that Ma U Tha 
did not receive notice of the attachment. Even if she did not, 

it would not matter for either she or her pleader was present at’ 
the subsequent proceedings up to 10th January 1910, when in: 
the presence of the pleaders of both sides execution was: 
granted as prayed for. 

In my judgment the facts of this case are such that it is 
not possible to hold that the Chetty had the intention of 
keeping the knowledge of the execution proceedings up to 
the 10th January from Ma U Tha. It appears to me that it 
will not be just to hold he had such an intention, but he might 
and ought to ‘be held to have intended to keep the knowledge 
of the sale from Ma U Tha by fraud. In this view of the facts- 
Iam unable to hold that the fraud committed by the Chetty 
would taint the application for execution of the 13th August 
1909. Intent to commit fraud upon Ma U Tha could not be 
inferred from the facts to have existed at a date prior to the 
10th January 1910. The facts of this case are analogous to: 
those of the case of Sarbesh Chandra Basu above cited. If 


(2) (1910) 14 C.W.N,, 451. 
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Ma U Tha had: been prevented from knowing of the proceedings 
which had been taken before the 10th January 1910 then the 
Patna case of Chandi Prasad Misra would apply. 

As the application of the 13th August 1909 is not destroyed 
by the order setting aside the sale, I would hold that the 
subsequent application of the 12th May 1917 should be consi- 
dered a continuation of the former application on the authority 
of the following rulings :—Jssurree Dassee v. Abdool Khalak (8), 
Chalavadi Kotiah v. Poloori Alimelammah (4), and Bihari Lal 
Misr v. Jugarnath Prasad (5). 

The appeal is allowed with costs, Advocate’s fee three gold 


mohurs, 


FULL BENCH. 


Before Sir Daniel Twomey, 'Chief Judge, Mr. Justice Robinson, 
Mr. Justice Maung Kin and Mr. Justice Rutledge. 


S.T.S.V. CHETTY FIRM v. 1. V. N. VADANVETTY, 
2. V. N. V: NAGAPPAN, 3. V. N. V. VELLACHAMI. 


P. N. Chari—for plaintiffs. 


Negotiable Instruments Act, XXVI of 1881, section 27—Hindu Law, 
joint family under the Mitakshara law—liability of members of 
joint family carrying on an agricultural business for loan made on a 
promissory note executed by the father ora member of the family 
in managing charge of the business. 

‘The strict rule of law, that only the maker of a promissory note can be 
held liable for it, enacted in section 23 of the (English) Bills of Exchange 
Act, 1882, is not cmbodied in sections 26 and 27 of the Negotiable Instru- 
ments Act, 1881. All members of a ji Hindu family, governed by the 
Mitakshara law, carrying on an agricultural business, are liable to the 
extent of their shares in the joint family property, for money borrowed on 
promissory note and spent on proper family purposes, when the promis- 
sory note is executed by the father only or by a member of the family in 
managing charge of the business. 

Krishna Ayyar v. Krishnasami Ayyar, (1900), 1. L.R. 23 Mad., 597 ; 
Nachippa Chetty v. Dakshinamurthy Servai, (1915) 17 M.L.T., 232; 
Raghunathji Taracland vy. The Bank of Bombay, (1909), 1.L.R. 34 
Bom., 72; Krishnashet Bin Ganshet Shetye v. Hari Valji Bhatye, 
(1895) I.L.R. 20 Bom., 488; Nagendra Chandra Dey v. Amar Chandra, 
Kundu, (1903) 7 C.W.N., 725; Baisnab Chandra Dev. Ramdhon Dhor, 
(1906) 11 C.W.N., 189—approved. 


(3)? (1878) LLL.R. 4 Cal., 415, (4) (1907) ILL.R. $1 Mad., 71. 
(6) (1906) 1.L.R. 28 All., 651. 
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P. Govindan Nair v. K.Nana Menon, (1914) 27 Mad., Lod., 595— 
dissented from. 

Ramasami Mudaliar v. Sellattammal, (1881) 1.L.R., 4 Mad., 375 
at 379; Shiam Lal v. Ganeshi Lal, (1905) 1.L.R. 28 All., 288; Chinniah 
Chetty v. Tikkani Ramasawmy Chetty, (1915) 31 Ind. Cas., 317— 
referred to. 

The following reference was madé by Mr. Justice Robinson 
toa Full Bench under section 11 of the Lower Burma Courts 
Act:— 2 

These are two suits of a similar character between the 
same parties. Defendants are V. N. Vadanvetty and his two 
sons who form a joint Hindu family of cultivators. Rs. 16,000 , 
were borrowed from plaintiffs and spent in the purchase of 
lands for the purposes of the family. They also cultivated 
lands in Burma and whichever member of the famiy was for the 
time being in Burma managed the business for the family here. 

In order to pay off the loan of Rs. 16,000 N. N. Vadanvetty 
and the second defendant V. N. V. Nagappan executed a 
mortgage of Rs: 12,000 on the lands bought and also a 
promissory note for Rs. 4,000—Civil Regular No. 117 of 1918 is 
brought on this promissory note: 

Then third defendant executed a promissory note for 
Rs. 800 for the purposes of the family and defendant 2 
executed four other promissory notes for sums borrowed for 
the purposes of the family. Thesé five promissory notes form 
the subject of Civil Regular No. 116 of 1918, 

The question to be decided is whether plaintiffs, who have 
proved the promissory notes which are admitted by defendant 
2, and further proved that they were executed by the persons 
for the time being managing the business and that the money 
was taken for the purposes of the joint family, is entitled toa 
decree against ‘any person other than those who executed the 
various promissory notes. 

There may be a slight difference in the two cases from the 
fact that in the one the father and one son executed and in 
the other one son only executed each note. It. is also to be 
noted that when the sons executed they did so by signing their 
individual names with the family mark V.N.V. prefixed. The 
notes do not show they were executed for the family needs or 
by a manager except for the mark but only by the individual. 
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In.a somewhat similar case my brother Young held that 
in the case of a suit on a promissory note it is the actual 
‘signatory only who can be held liable except perhaps when it is 
the manager of a joint family who signs. There are varying 
authorities on the question and not all perhaps very clear. 

In Ramasami Mudaliar v. Sellattammal (1) there is an 
obiter dictum by Innes, J., agreed in by Kindersley, J., to the 
following effect :— 

. “ A promissory note is evidence of a debt, and I conceive a 
‘suit on a promissory note made by Hindu father would well lie 
against sons joined in the suit with the father as defendants on 
allegation that the debt was incurred for proper family 
purposes.” 

In Krishna Ayyar v. Krishnasami. Ayyar (2) the learned 
Judges differed and the question was heard by. three Judges. 
Two held that all the members of the undivided family were 
liable. This riling has been criticised and dissented from by 
my brother Young. It has been referred to and followed by 
dJater decisions of the Madras High Court. 

It was distinguished by a Full Bench in P. Govindan Nair 
vy. . Nana Menon (3) on the ground that the suit was based 
-on the original debt and not on the promissory note, which 
seems to be wrong but this decision was later explained in 
Nachiappa Chetty v. Dakshinamurthy Servai (4). In this last 
«ease the promissory note was executed by the father and a 
decree was given against him and his sons. 

Reference may also be made to 32 M.L.J., 354. 

In Raghunathji Tarachand v. The Bank of Bombay (5) the 
‘Court dealt with a joint Hindu family trading firm. There the 
promissory note was signed by the only adult male member and 
it was held that the share of a minor co-parcener was liable 
cand that although the firm obtained no advantage. See also 
Krishnashet Bin Ganshet Shetye v. Hari Valji Bhatye (6). 

In N. Chandra Dey v. A. Chandra Kundu (7) it was held 
biter that sons in a Mitakshara family would under such 


(1) (1881) LL.R. 4 Mady 375 at p. 379. (2) (1900) I.L.R. 23 Mad., 597. 
(3) (1914) 27 Mad. L.J., 595. (4) (1915) 17 M.L.T., 232. 
45) (1909) I.L.R. 34 Bom., 72. (6) (1895) I.L.R. 

(7) (1903) 7 C.W.N., 725. 
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circumstances be held liable on a promissory note executed by 
their father. 

This was also held in B. Chandra De vy. Ramdhon Dhor (8) 
where the promissory note was executed by the karta. 

It is said that in Shiam Lal v. Ganeshi Lal (9) the Allahabad 
High Court has differed from the Madras High Court and the 
decisions above cited. Plaintiff's father borrowed Rs. 300 
giving a promissory note. The lender sued on the note and 
impleaded plaintiff who was aminorson. The Court dismissed 
the suit against the minor, but in execution of the decree 
passed against his father the lender caused a portion of the. 
joint family property to be sold. Plaintiff then brought a suit 
fora declaration that his.share in the ‘jointly family property 
could not be made liable, the suit as against him having been 
dismissed. The High Court inan appeal in plaintiffs suit held 
it is true, that the Munsiff had properly dismissed the suit on the 
promissory note as against plaintiff, but the matter was. not 
before the Court and was not considered except by the way. 
It was held that plaintiffs share was liable. 

The matter involves the question whether sections 26, 27 
and 28 of the Negotiable Instruments Act, 1881, enacts the 
rule in section 23 of the Bills of Exchange Act where it is. 
plainly stated that only the signatories to the promissory note 
can be made liable. The wording of our Act is very different. 
The question of agency aiso arises and whether the provisions. 
apply to joint Hindu families where liability arises under the 
Hindu Jaw. In the Madras case whith forms the basis of the 
subsequent decisions. the Judges differed and the authorities. 
are not very clear and deal only with the case of execution by 
fathers and managing members. The matter is important 
and fot easy. I incline to the view that the English rule was 
not enacted and that the payee is entitled to a decree against. 
all the members of the family impleaded both when the pro- 
missory note is signed by the father and also when executed 
by sons who are at the time managing the joint business. In 
view however of the state of the authorities and of the fact 
that my brother Young has taken a different view, I think. 


(8) (1908) 11 C.W.N., 139. (9) (1905) ILL. R. 28 All , 288. 
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I should refer the questions toa Bench or Full Bench as may 
be decided. 
I accordingly refer the following questions :— 
In the case of a joint Hindu family carrying on an agricul- 


tural business, where money is borrowed and spent on proper 


family purposes and promissory notes are executed as security 
for the loans, is the lender, suing on the promissory note, 
entitled to a decree against the signatory only or against all 
the members of the joint family impleaded, when,— 

(a) the promissory note is executed by the father only, 

. and 
(2) when it is executed by, one of the sons in temporary 
managing charge of the business. 


, The opinion of the Full Bench was as follows :— 

The question referred to the Bench in this case is as 
follows :— 

In this case of a joint Hindu family carrying on an agri- 
cultural business, where money is borrowed and spent on 
proper family purposes and promissory notes are executed as 
security for the loans, is the lender, suing on the promissory 
note, entitled to a decree against the signatory only or against 
all the members of the family impleaded, when— 

(a) the promissory note is executed by the father only, 
and 

(b) when it is executed by one of the sons in temporary 
managing charge of the business. 

In Madras the question has been definitely decided by the 
decision of the Full Bench in the case of Krishna Ayyar v- 
Krishnasami Ayyar (2). In that case the plaintiff who was a 
member of an undivided Hindu family had executed a promis- 
sory note for money which was spent in the purchase of land 
for the benefit of the family. His uncle and his uncle’s two. 
sons, members of the family, were held liable for the debt by a 
majority of two out of the three Judges composing the Bench, 
Shephard, J., and Subramania Ayyar, J. The dissenting Judge, 
Davies, J., considered that as the name of only the maker 
appeared on the promissory note and he did not purport to make: 

(2) (1900) 1.L.R. 23 Mad,, 597. 
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the promissory note on behalf of anybody but himself, he alone 
could be held liable on it. The learned Judge considered 
that sections 26 and 27 of the Negotiable Instruments Act, 
1881, should be construed by implication as embodying the 
strict rule of law enacted in-section 23.0f the (English) Bills 
of Exchange Act, 1882, and he could not see how the matter 
was affected by the fact that the case before the Court was 
one ofa Hindu family. The judgment of Shephard, J., in that 


- case drew an analogy between the case of a Hindu father whose. 


son was joined .in an action for debt brought against them and 
the case of a husband’s liability for his wife’s debts under the 
English law before the Married Woman’s Property Act, 1882, 
was enacted. That analogy has been criticised as being far 
fetched. But whatever may he said on that point it is clear 
that both Shephard, J., and Subramania Ayyar, J., based their 
decision on the liability under Hindu law ofa co-parcener for 
the debts contracted for family purposes by the father or 
manager of the family. In the case out of which the present 
reference arose the individual members of the undivided family 
who executed the promissory notes signed their names thereon 
with the family mark, V.N.V., prefixed. It would appear there- 
fore that the other members of the family were rendered liable. 
under section 27 of the Negotiable Instruments Act even 
without importing the rule of Hindu law, because it can 
apparently be held that the makers of the promissory note were 
duly authorized agents acting in the name of the family. But 
According to the Madras ruling cited above the co-parceners are 
liable whether the family name is used or not. That ruling has 
been consistently followed by the Madras High Court. In the 
recent case, Chinniah Chetty v. Tikkani Ramaswami Chetty 
(10), Srinivasa Aiyangar, J., pointed out that in cases of this 
nature it is only the managing member actually executing the 
promissory note who is made liable on the contract itself. The 
liability of the other co-parceners is imposed on them by the 
Hindu law apart from the contract entered into by the manag- 
ing member or members. x 

In the Bombay case, Raghunathji. Tarachand v. The Bank 
of Bombay (5), the Madras decision is not referred to, but 
2 (5) ($909). I.L.R. 34 Bom., 72. (10) (1915) $1 Ind. Cas., 3176 
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, 

Chandavarkar, J., in his judgment states the Hindu law on the 
subject as follows :— 

“Where a minor is a co-parcener in a joint family, his share 
in the family property is liable for debts contracted by his 
managing co-parcener for any family purpose.or any purpose 
incidental to it.” 

In that case a minor co-parcener was held liable on certain 
promissory notes executed by the only adult. male member of 
a joint Hindu trading firm. It was held that where a Hindu 
family carries on a business or profession, and maintains itself 
by méans of it, the member who manages it for the family has 
an implied authority to contract debts for its purposes, and the 
creditor is not bound to enquire into the purpose of the debt in 
order to bind the whole family thereby, because that power 
is necessary for the very existence of the family. 

In the case of Nagendra Chandra Dey v. Amar Chandra 
Kundu (?) a Bench of the Calcutta High Court considered the 
question of the liability of the sons in an undivided Hindu 
family for debt contracted on a promissory note by their father: 
who was the managing member of the family. The judgment 
of the Court was delivered by Mitra, J. The view that the karta 
of a joint family has presumably authority from the other 
members of the famiiy to contract a debt and that the debt 
contracted by him is presumably for the benefit of the other 
members of the family was not accepted. But the case in 
question was one of a family governed by the Dayabhaga law 
and the learned Judge expressly stated that the above pro- 
position may be itrue as regards the !sons{in a Mitakshara 
family as to debts contracted by the father, but not as regards. 
the members of a family other than the sons.- The Madras. 
ruling was not considered in that case, but in a later decision. 
of the Calcutta High Court, Baisnab Chandra De v. Ramdhon: 
Dhor (8), the ruling in Krishna Ayyar v. Krishnasami Ayyar (2) 
was expressly referred to and followed, and it was held that 
where the karta of a joint undivided Hindu family borrows. 
money on promissory notes for the purpose of a joint family 


(2) (1903) 7 C.W.N., 725. (8) (1906) 11 C:W.N., 139. 
(2) (1900) ILL.R. 28 Mad., 597. 
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business or to meet a joint family necessity the creditor can 
recover the money from all the members of the joint family 
although they were not all parties to the notes. Incidentally 
the Bench dealt with the argument on which Davies, J., based 
his dissenting judgment-in the case of Krishna Ayyar. They 
declined to accept the view that sections 26, 27 and 28 of the 
Negotiable Instruments Act have the effect of embodying in 
the Act substantially the same provisions as are to be found in 
section 23 of the Bills of Exchange Act, 1882, in England. 
One of the Judges in the Calcutta case last cited was Ghose, J., 
a Hindu Judge. 

Reports of the Allahabad High Court throw little or no 
light on the question referred. The judgment in Shiam Lal v. 
Ganeshi: Lal (9) contains an obiter dictum approving of the 
action of the Lower Court in dismissing the suit against the 
plaintiff, who had been joined in a suit with his father on a 
promissory note executed by the father alone, and had set up 
the defence that no decree could be passed against him as he 
was not a party to the note. The question of his liability on 
his father’s promissory note was not argued before the High 
Court. On the other hand, his suit'for a declaration exempting 
his interest in the joint family property from liability on his 
father’s note was disallowed according to the rule under which 
a Hindu son is liable to pay any debts of his father not shown 
to be tainted with immorality. 

In the question referred it is assumed that the lender sues 
on the promissory note and not on the original loan, and our 
findings on the reference should be confined to the case of a 
suit on the promissory note alone. The points for decision 
then are (1) whether in such a suit having regard to the pro- 
visions of section 27, Negotiable Instruments Act, the lender 
-could obtain a decree against the non-signatory members of 
the Hindu family in question (it being assumed that he_has set 
out in his plaint all the requisite allegations of fact concerning 
the family), and (2) whether the liability of the non-signatory 
member's of the family is affected by the circumstance that the 
family carries on an agricultural as distinct from a trading 
ibusiness. 

(9) (1905) I.L,R. 28 All, 288, 
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With regard to the first point, a comparison of the English 
Bills of Exchange Act, 1882, with the Indian Negotiable Instru- 
ments Act,1881, suggests that the Indian Legislature advisedly 
refrained from adopting the strict rule of law embodied in 
‘section 23 of the English Statute, Section 27 of the Negotiable 
Instruments Act lays down that a duly authorized agent acting 
in his principal’s name may make a promissory note binding 
the principal, and this provision corresponds with the 2nd 
proviso to section 23 of the English Statute under which the 
cagent of a firm signing a note in the firm’s name renders the 
members of the firm liable on it. But the Indian Act has 
nothing corresponding to the main provision of section 23 by 
which non-signatories generally are exempted from liability. 

_ And it seems reasonable to infer that this provision of English 
law was intentionally omitted having regard to the Hindu joint 
‘family, an institution peculiar to India. We are justified in 
holding that section 27 of the Negotiable Instruments Act is 
not intended to be exhaustive and does not serve to exempt 
from liability non-signatory members of an undivided Hindu 
joint family. 

It is true that the making of promissory notes is not an 
ordinary incident of an agricultural business and it has been 
held in England that a partner ina farming Company has no 
implied authority to execute promissory notes so as to bind the 
Company. But the Madras and Calcutta cases already cited 
are in our opinion sufficient to show that the Manager of an 
undivided Hindu family regulated by. the Mitakshara law is 

_ entitled to borrow money for the purposes of the family busi- 
ness whatever that business may be, and that debts so con- 
tracted will bind the other members of the family. No definite 
authority to the contrary effect has been cited. The Manager’s 
‘authority to bind the family by his borrowings necessarily 
involves authority to execute promissory notes binding the 
family. 

We therefore answer both parts of the question referred in 
the affirmative. But a proviso should be added that the 
members of the joint family other than the signatory of the 
promissory note are liable only to the extent of their shares in 
the joint family property. 
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The case does not fall within the scope of sub-section (1) of 
section 13 of the Burma Laws Act, 1898, for the question for 
decision is not a question of succession, inheritance, marriage 
or caste or of any religious usage or institution. But as the 
parties are Hindus they are bound by the customary law regu- 
lating the incidents of the Hindu joint family and this is the 
law we have to apply to the case. 





Before Mr. Justice Maung Kin. 


In THE MATTER oF T.A.R.A.R.M. CHETTY FIRM (Insolverit) 
v. S. E. SOLOMON (Petitioner). 
* A.B. Banurji—tor petitioner. 
Negotiable Instruments Act, XX VI, 1881, sections 13 and 46, Trans- 


fer of Property Act, IV of 1882, sections 130 and 137—actionable 
claim—Negotiable Instruments—method of transfer of. 


A promissory note payable to order is a negotiable instrument and as. 
such is negotiable by endorsement and delivery only. It is also an action- 
able claim as defined by the Transfer of Property Act and such is not 
excepted.by the provisions of section 137 of that Act from the operation of 
section 130 of the same Act. Therefore it can also be transferred by 
assignment in writing. A verbal transfer is not recognized by law. 

Arunachella Reddiv. Subba Reddi, (1907)'3 M.LsT., 7 at p. 8; Subba 
Narayana Vathiyar v. Ramaswami Aiyar, (1906) 1:L.R. 30 Mad., 88— 
approved. 

Ramachandra Raov. Abeeb Rowthan, (1901) 1.L.R. 24 Mad., 657 
(note), Appeal No. 175 of 1897 (unreported); Muhammed Khumarali v. 
Ranga Rao, (1901) 1.L.R. 24 Mad., 654; Muthar Sahib Maraikar vy. 
Kadir Sahib Maraikar, (1905) 1.L.R. 28 Mad., 544—referred to. 

One Mahomed Hashim Ariff executed the promissory note 
in question in. favour of T.A-R.A.R.M. Chetty firm for Rs. 
2,500 and made it payable to that firm or order. T.A.R.A.R.M. 
firm borrowed money from S.R.M.C.T, Chetty firm and 
delivered the promissory note as security for the loan. There 
was no endorsement of the promissory note. S.R:M.C.T. 
firm in their turn transferred the debt and the promissory note 
to E. Solomon. The transfer was verbal and the pro-note was 
not endorsed. T.A.R.A.R.M. firm became insolvent and the 
Official Assignee as their representative sued the maker, 
Mahomed Hashim Ariff, and obtained a decree. Soiomon 
‘handed the promissory note over to the Official Assignee for 
this purpose.. The judgment-debtor has paid into Court and 
the Official Assignee has received Rs. 2,269-15-6 and the 
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judgment-debtor has also paid Rs. 1,500 to Solomon out of 
Court. Solomon now asks for an order to the Official Assignee 
to pay to him the amount in the hands of that officer less 
his usual commission. 

It is clear that the pro-note is a chose in action or action- 
able claim, as the expression is, as used in the Transfer of 
Property Act. -Section 130 of that Act requires transfers of 
actionable claims to be in writing accompanied by certain 
other formalities. Therefore as a transfer of an actionable 
claim, the delivery of the promissory note to Solomon would 
not be valid. But itis claimed that section 157 of the same 
Act excepts, inter alia, from the operation of section 130 instru- 
ments which are for the time being, by law or custom, 

- negotiable. The instrument in questioh is a negotiable 
instrument as it is payable to a specified person or order. See 
section 13 of the Negotiable Instruments Act. But it is con- 
tended that it is an actionable claim all the same. This 
proposition is quite correct. Upon this assumption it is 
contended that, treated as an actionable claim, it may be 
transferred otherwise than by writing as required by section 
130 of the Transfer of Property Act, for instance, verbally, as 
it has been in ithis case, inasmuch as this sort of actionable 
claim is excepted out of the operation of that section. It is, 
however, admitted that, as a negotiable instrument made pay- 
able to a specified person or order, it is negotiable by endorse- 
ment and delivery only. See section 46 of the Negotiable 
Instruments Act. 

The point raised is, can it be transferred otherwise than by 
endorsement and delivery or by assignment in-writing? In 
Ramachandra Rao y. Abeeb Rowthan (1) Shephard and 
Moore, JJ., held~that there was nothing in the Negotiable 
Instruments Act to restrict the transfer of Negotiable Instru= 
ments to transfer by endorsement only, and that such choses. 
in action may be otherwise assigned, and that an assignee 
“under an assignment of the latter class may sue in his own 
name. This was followed in Muhammad 'Khumarali sv. 
Ranga Raa.(2). In Muthar Sahib Maratkarv. Kadir Sahib 

(1) (1901) LL.R. 24 Mad, 65 (note) Appeal No. 175 0f eT {eneeperted). 

(2) (1901) 1.L.R. 24 Mad., 654, 
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Maraikar (8) the learned Judges accepted the above rulings and 
after quoting a passage from Story on “ Promissory Notes,” 
7th edition, section 120, page 153, held that endorsement is not 
the only mode by which negotiable instruments may be 
transferred ; they may be otherwise assigned, and the assignee 
may sue in his own name ; he will however have only the right, 
title, and interest of the assignor, while the endorsee o fa nego- 
tiable instrument will have all thé rights of a holder in due 
course. Later in 1907 the exact point before me arose in the 


. Madras High Court in Arunachella Reddi v. Subba Reddi (4). 


There the suit was.on a promissory note which had not been 
endorsed to the plaintiff and the plaintiff was not entitled to 
sue on it, gua promissory note, as had been held in Subba 
Narayana Vathiyar +. Ramaswami Aiyar (5). It was, however, 
contended on the aithority of Muhammed Khumarali's case 
above cited that the note had been verbally assigned to the 
plaintiff and that he cottld sue on it under the assignment, as 
section 130 of the Transfer of Property Act did not apply and 
the Negotiable Instruments Act did not prohibit the assign- 
ment of a negotiable instrument. Benson and Wallis, JJ., 
observed :—“ Assuming that the plaintiff would be entitled to 
sue on the chose in action if the note were assigned to him 
otherwise than by endorsement, he could not, in our opinion, 
when so suing, be regarded as suing on a negotiable instrument 
and therefore would not come within the exceptions in section 
137 of the Transfer of Property Act. Consequently the , 
assignment of the chose in action on which he relies is bad for 
want of writing under section 130 of the Transfer of Property 
Act.” The meaning of these observations appears to me to be 
as follows :—“ If you treat a negotiable promissory note as a 
chose in action, the transfer must be in compliance with section 
130 of the Negotiable Instruments Act. If you treat itasa 
negotiable instrument, the transfer must be by endorsement 
and delivery as required by section 46 of the Negotiable Instru- 
ments Act.” Upon the ruling of Benson andWallis, JJ., the e 
verbal assignment in the present-case will be of no effect. 
Apart from this ruling it seems to me to be clear that, in 
(3) (1905) I.L.R, 28 Mad., 544. (5) (1906) I-L.R, 30 Mad., 88. 
(4) (1907) 3 M.L.T., 7 at p.8. : 


“° 
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“enacting section 137 of the Transfer of Property Act,’ the 
intention of the Legislature was to make a distinct differentia- 
tion between the instruments mentioned in section 137 of the 
‘Transfer of Property Act, which are also actionable claims as 
defined by ithat Act, and other actionable claims, inasmuch 
as the former are regulated by special Acts of the Legislature 
as to their transfers. Thus the law is plain that in the case of 
ithose instruments section 130 will not apply and the question 
of the legality or otherwise of their transfers must be tested 
by the provisions of the law relating to them. The fact that a 
negotiable instrument is also a chose in action is immaterial 
and does not indicate that a third method of transfer, for 


S.E. 
SoLomon. 


instance, a verbal assignment, is recognized by thé law. For . 


these reasons I would hold;that the transfer of the promissory 
note to Solomon was not valid and the property in it was not 
thereby transferred to him. The result is that Solomon is not 
entitled to any portion of the amount of the decree obtained 
by: the Official Assignee. Solomon’s application is, therefore, 
-dismissed. 





Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Maung Kin. . : 
PO YA v. KING-EMPEROR. 
Thein Maung—for appellant. 

Act in furtherance of common intention, Indian Penal Code, 1860, 
section 31—Abetment when different act is done, Indian Penal Code, 
section 111. ' 

A and B conspire to waylay and attack C. At signal from Ay B strikes 
C. The blow happens to fall on D who is close by, A then joins with B 
in attacking C. D afterwards dies as a result of the blow struck by B. 
Held,—that section 34, Indian Penal Code, did not apply until A 
actually joined in attacking C. Up to then A could be treated only as an 
abettor, and he could not be held responsible for killing of D, as act done 
was different from act abetted and nota probable consequence of the 
abetment. ; 
Twomey, C.J—The appellant Nga Po Ya has been con- 
victed of murder and sentenced to death. He has also been 
found guilty of an offence undersection 326, Indian Penal Code, 
‘voluntarily causing grievous hurt with a dangerous weapon, 
and for that offence he has been sentenced to rigorous impri- 
-sonment for five years. Between 10 and 11 a.m. on the 27th 
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December last, atcording to the prosecution case, Maung Lu Pe, 
headmah of Letpan village in Thayetmyo District, was driving 
a borrowed bullock cart—an open cart—back to Letpan from 
another village, Yalin, about a mile to the south, when he was 
held up and assaulted by two men, one armed with a da and the 
other with a solid bamboo stick about six feet long. The man 
with the da was in front and he stopped the cart. The mai 
with the stick at a signal from the man in front struck at Lu Pe 
from behind, but the blow hit him only on the side of the head 
and the main force of the blow fell on the head of a little boy 
of eight named Po Myit, son of the owner of the cart, who was. 
sitting beside Lu Pe or behind him on the.cart and the blow 
fractured Po Myit’s skull. Then the man in front, who is 


alleged to have been the appellant Po Ya, came to the side of 


the cart and slashed Lu Pe with his da, causing two severe 
incised wounds on the forehead. Lu Pe was again struck by 
the other man and fell out of the cart. Then the assailants ran 
away. Po Myit died about 8p.m., the cause of death being 
compression of the brain substance resulting from the fracture. 
Lu Pe was in hospital for nineteen days. .The injuries to his 
forehead have left permanent scars which presumably are 
sufficient to cause some disfigurement. 

Po Ya and Ba, Tin, both residents of Lu Pe’s village Letpan,. 
were tried jointly for this crime. Ba Tin succeeded in estab- 
lishing an alibi and -the learned Sessions Judge did not feel 
sure that Lu\Pe had not gone beyond the evidence of his senses 
in denouncing Ba Tin as the man with a bamboo stick who 
struck from behind the cart. Ba Tin was therefore acquitted. 
The learned Sessions Judge held, however, that Po Ya’s partici- 
pation in the crime was proved beyond doubt, that the common 
intention of the two men was to kill the village headman, and 
therefore, applying sections 34 and 301, Indian Penal Code, he 
found Po Ya guilty of murder, although he had not actually 
struck the fatal blow and although the person killed was not 
the person whom Po Ya’s confederate intended to kill. 

* & x * * 

There can be no doubt that Lu Pe was attacked on his way 
from Yalin to Letpan and I think we must find that he saw at 
least one of his assailants, If that assailant was a person 
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unknown to him he had no reason for falsely denouncing Po Ya. 
Nor, as already noted, is there any reason to believe that he 
could have mistaken another man for Po Yaseeing that Po Ya 
is a man who lives in his own village and is intimately known 
tohim. I would therefore accept the Sessions Judge’s finding 
that Po Ya took part in the assault. © ‘ 
We have next to consider what offence he committed, [t 
appears to me that there are no sufficient grounds for rejecting 
Lu Pe’s statements that it was Po Ya who inflicted the 
wounds on Lu Pe’s forehead with a da, and that the injury to” 
the child Po Myit’s head was caused by a blow witha stick 
delivered by the other assailant. But I think the learned 
Sessions Judge has erred in holding that there was a common 
intention on the part of the two assailants to kill Lu Pe. The 
reason given for this assumption is that Po Ya who was well 
known to the village headman could not escape punishment 
without killing the village headman. If this reasoning were 
correct it would follow that anyone assaulting another man who 
knows him should be credited with the intention of causing his 
death. It is: hardly necessary to’ point out that there are 
several ways of escaping punishment without proceeding to the 
extremity of killing off the mar who is attacked. For example, 
‘the assailant may contrive to evade arrest as Po Ya in fact did 
‘in this case for a Jong time, or he may reply on suborning false 
-evidence to prove an alibi. I think it is clear from the injuries 
actually inflicted by Po Ya that he had no intention of killing 
Lu Pe and the two assailants cannot be assumed to have had 
any more heinous intention than that of causing grievous hurt. 
But in my opinion section 34, Indian Penal Code, cannot be 
applied in this case at all in relation to the killing of the boy, 
Po Myit. When Po Ya’s confederate struck the blow which 
fractured the child’s skull Po Ya himself, according to Lu Pe’s 
account, had done nothing beyond instigating his confederate 
‘to strike Lu Pe. Thus at this stage Po Ya was only in the posi- 
tion of an abettor, and it is as an abettor that we should regard 
him in considering his responsibility for his confederate’s act 
in killing the boy. There was a subsequent stage in which 
Po Ya joined in and cut Lu Pe with his da while his 
confederate struck him again with the stick, The provisions 
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of section 34 would begin to operate then, for it was only then 
that there was an act or series of acts done by more than one 
person with a common intention. But as regards the earlier 
stage, when the boy Po Myit was struck on the head, the case 
appears to be that contemplated in section 111, Indian Penal 
Code, where an act is abetted and a different act is done. 
Po Ya undoubtedly abetted his confederate’s attack on Lu Pe 
but-he could be held liable for the injury caused to Po Myit 
only if the act which caused the injury was a probable conse- 
quence of the abetment. And it is clear that it was not. IfI 
instigate A to strike B it is by no means a probable consequence 
that A will strike somebody else who happens to be close by at _ 
the time. Po Ya can, therefore, be held liable only for what he 
and his confederate did to Lu Pe in pursuance of their common. 
intention of causing grievous hurt to him. As a matter of fact 
Po Ya’s corifederate did not cause grievous hurt to Lu Pe, but 
Po Ya himself did. 

I would set aside the conviction and sentence for murder 
and direct the acquittal of the appellant on this charge. I 
would not interfere with the conviction under section 326, 
Indian Penal Code. The outrage on the village headman was. 
a very serious offence and deserves severe punishment, but as 
Lu Pe was-not dangerously wounded I think that-a sentence 
of rigorous imprisonment of three years would be sufficient 
and I would therefore reduce the sentence of five years 
rigorous imprisonment to one of three years’ rigorous -impri- 
sonment. 

Maung Kin, J.—1 concur. 
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Before Mr. Justice Robinson. 
C. SOORAYA alias 1HEIN MAUNG v. SHWE BWIN. 


Criminal proceedings, stay of, pending civil sust. 

Upon an application in revision to stay criminal proceedings pending in 
a Magistrate’s Court until the disposal of a civil suit in regard to the same 
subject matter,— : 

Held,— that the Chief Court ought not to interfere except on good 
cause shown. But the Magistrate ought to have taken into consideration 
the facts that the prosecution is a private one and nota prosecution ordered 
by a Court, that the: dealings between the partics imounted to nearly 
Rs. 30,000 while the prosecution is in respect of only fifty baskets of paddy, 
and therefore was probably initiated not so much from a desire to bring an 
offender to justice as to satisfy private spite or to bring pressure to bear. 
The mattcr was purely a civil matter and more likely to be fully and 
adequately dealt with in civil proceedings. Under these circumstances 
the criminal proceedings ought to be stayed pending the decision of the 
civil suit. 

Dwarka Nath Rai Chowdhry vy. Emperor, (1904) 1.L.R. 31 Cal., 
858—approved a 








Complainant and accused were partners in paddy transac- 
tions and disputes arose between them as to the settlement of 
their accounts. Accused had sold fifty baskets of paddy which 
he claimed were his separate property but which complainant 
alleged belonged to the partnership and had been entrusted to 
accused to keep. He accordingly laid a complaint of cheating 
or theft or criminal misappropriation against the accused. 
The latter has filed a civil suit for dissolution of paitnership 
and accounts and complainant is filing a cross suit. 

Accused moved the Magistrate to stay proceedings in the 
criminai charge, but this has been refused, and the District 
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Magistrate has referred the matter with the opinion thatthe , 


criminal proceedings should have been stayed. 

The question whether criminal proceedings should be stayed 
is primarily a matter for the discretion of the Magistrate before 
whom they are pending and this Court is not prone to inter- 
fere lightly with the exercise of this discretion. : 

The grounds on which the Magistrate refused to stay are 
that the criminal charge had been pending for. some months; 
that the issue involved in the twe cases were not substantially 
the same and that the decisions of neither -Court-would. affect 
the decision of the other.. Now the question whether the fifty 
baskets were the private property of the accused or belonged to 
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the partnership is one of the questions in both proceedings .and 
this must be decided in the civil suit. What the Magistrate 
has not also realized is that the matter is purely a civil matter 
and more likely to be fully and adequately dealt with in civil 
proceedings. He has not taken into consideration that the 
prosecution is a private prosecution initiated possibly not so 
much from a desire to bring an offender to justice as to satisfy 
private spite or to bring pressure to bear. 

Had the prosecution been ordered by a Court the position 
would have been different. The dealings between the parties 
amounted to nearly Rs. 30,000 while the prosecution is only in 
respect of fifty baskets. All these are matters which should 
have been weighed and were not apparently and therefore there 
need be no hesitation in interfering with the exercise of the 
Magistrate’s discretion. — 

The matter is purely a civil dispute which could and should 
form the basis of civil and not of criminal proceedings and the 
Magistrate might well have referred the complainant to the 
Civil Courts. 

lagree with the views,set out in Dwarka Nath Rai Chow- 
dhry v. Emperor (1) and the cases cited therein. 

I therefore direct the proceeding be stayed until the deci- 
sion of the civil suit pending between the parties. 





Before Sir Daniel Twomey, Chief Judge. 
MAHOMED HOSAIN v. “MA PWA HNIT. 


*  Rahman--for applicant. 
Vakharia—tor respondent. 

Code of Criminal Procedure, 1898, section 488—Maintenance— 
Effect of divorce in the case of Mahomedans. 

An order of maintenance made in favour of the wife of a Mahomedan 
who was subsequently divorced does not become inoperative until the 
expiration of the divorced wife’s iddat-or term of probation. If the Talak 
is pronounced in her absence, the iddat should not be deemed to have 
expired until three months ftom the date on which she was made cognizant 
of the divorce. . 

In re Din Muhammad, (1882) 1.L.R. 5 All., 226; Maung Ba Shwe . 
Ma Nyun, 4 Bur. L.T.; 13—followed. 


The applicant Mahomed Hosain was ordered on the 17th 
November 1917 to pay Rs. 25 a month for the maintenance 
(1) (1904) ILL.R, 31 Cal., 858; 
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-of his wife Ma Pwa Hnit and Rs. 15 a month for the mainten- 
“ance of his three children by her. On-the 12th August 1918 
Ma Pwa Hnit applied to the Magistrate for the recovery of 
-arrears of maintenance money on the above order. On the 
3rd September 1918 the applicant filed a petition pleading that 
he had divorced her on the 19th July 1918 and therefore that 
the was no longer bound to pay for her maintenance. The 
Magistrate held that there was no valid divorce and he dis- 
missed the applicant’s petition” The applicant then filed a 
petition in the Sessions Court in revision and the learned 
‘Sessions Judge has submitted the proceedings to this Court 
with his opinion _that the applicant divorced. the ‘respondent 
-according to Mahomedan Law on the 19th July 1918 and that 
he was entitled to have the maintenance order cancelled on 
‘the expiry of three months from that date, i.e, the expiry of 
‘the period of iddat. 
_ Both parties were represented by counsel at the hearing 
-of the case in this Court. For the respondent it is not now 
urged that the divorce is invalid, but it is urged that the wife 
was not cognizant of the Talak which was pronounced in her 
absence, and secondly, that the respondent was not shown to 
be in a state of “ purity ” at the time of its pronouncement. 

The applicant’s case was that although the Talak was 
“pronounced in the respondent’s absence she was informed of 
the divorce by letter. She denies receiving any letter about 
it and it cannot be held that she did receive such a letter. 
‘The law is clear that the repudiation to’ be effective must 
come to the wife’s knowledge, and it cannot be held in this 
-case that she became cognizant of it till the 3rd September 
1918.when the applicant filed his petition against the conti- 
nuance of the maintenance order. 

The condition as to “ purity” appears to be essential in the 
-case of Shiahs, but not in the case of Mahomedans governed 
‘by. the Hanafi School of Law (vide Amir Ali’s Mahomedan 
Law, 4th Edition, Volume 2, page 561). The parties in this 
-ease are said to be Sunnis, i.e., belonging to the Hanafi School. 
But, in any case, it,has never been pleaded by the respondent 
that she was not ina state of “purity” at the time of the 
divorce. Itis.a matter specially within her own knowledge, 
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and in the absence of any plea to the contrary I think it is. 
right to assume that she was in a state of “ purity.” 

According to the ruling in the-Allahabad case of Din 
Muhammad (1) which was followed in Maung Ba Shwe v. Ma 
Nyun (2), the order of maintenance does not become inopera- 
tive until the expiration of the divorced wife’s iddat or term 
of probation. Inthe present case the iddat should not be 
deemed to have expired until the expiry of three months from 
the date on which Ma Pwa Hnit was made cognizant of the 
divorce, viz., three months from the 3rd September 1918. 
Her maintenance is therefore payable by the applicant up to 
the 3rd December 1918. 

The order of the Ist Additional Magistrate, Wakéma, dated 
24th February 1919 in Criminal Miscellaneous Case No. 48 of 
1918 is modified ‘accordingly ; that is to say, the applicant 
must continue to pay his wife’s maintenance up to 3rd Decem- 
ber 1918. The payment of Rs. 25 for the wife should cease 
from that date, the original order for maintenance continuing 
only as regards the monthly payment of Rs. 15 for the three 
children. 





Before Sir Daniel Twoniey, Chief Judge; and Mr. Justice 
Robinson. 
1. SHWE HPAN, 2. BA GYI v. MA CHIT NYEIN. 
M. C. Naidu—for appellants. 
+ Civil Procedure Code, 1908, the Second Schedule—Suit to set aside 
decree based on an arbitration award. 

If parties are dissatisfied with the award of an arbitrator appointed 
under the Second Schedule of the Civil Procedure Code, their only remedy 
is to apply to the Court to set aside the award, under the provisions -of 
paragraph 16 of that schedule. A suit to-set aside the award of an arbi- 
trator cannot lie. 

Ghulam Jilani v. Muhammad Hussan, (1901) 4 Bom. L.R., 161— 
approved. 


The appellants were -parties te two awards made by an 
arbitrator appointed by the District Court, Moulmein. Being 
dissatisfied with the awards they applied under paragraph 16 
of the Second Schedule, Givil Procedure Code, to set aside the 
awards, but their application was refused and the Court 

(1) (1882) LR. 5 All., $26, - (2) 4 Bur. L.T., 18. 
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pronounced judgment and passed decree in accordance with the 
awards. Under paragraplf 16 (2) no appeal lies against the 
decrees. But the appellants sought to reopen the matters 
in dispute by suing to. set aside .the awards. The District 
Court held that such a suit will not lie. 

No case has been cited in which such a suit has been enter- 
tained, and such a suit appears to be contrary to the plain 
intentionof the law. Article 158, Second Schedule, Limitation 
Act, allows a period of ten days for an application to set aside 
an award submitted to the Court. No further appeal is 
allowed except in so far as the decree passed by the Court 
may be in excess of or not in accordance with the award, 
which is not the case here. As Lord Macnaghten observes 
in Ghulam Jilani v. Muhammad Hussan (1), large powers are 
given to the Court with the view of making the awards in 
such cases as this complete, operative and final and it would 
render these provisions of the law nugatory to permit a party 
to go behind the decree of the Court and bring a suit to set 
aside the award on which the decree is based and which is 
merged in the decree. The appeal is therefore dismissed 
under Order 40, Rule 11. 





Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Robinson. 


LE MAUNG v. 1. MA KWE sy Her cuarbIAN ad litem 
Ma Mp Pu, 2. SAN NYUN. 


May Qung--for appellant * 
Thein Maung—for respondents. 


Buddhist Law : Inheritance—Rights of child of second divorced 
wife, living stparate from her father, to siicceed to the estate of her 
deceased half-brother. 

A was twice married. _B, the child of the first marriage, lived with and 
was controlled by his father up to the time of his death. A divorced, his 
second wi mutual consent, a separation of property took place ‘and 
the second wife married another husband, At the time of the divorce the 
second wife took away with her C, the child of the second marriage, and C 
became a member of her mother’s second family and was from the time 
of the divorce entirely separated from her father. 

Held,—that C, having ceased to be a member of her father’s family, 


could not supplant her father in the succession to her half-brother B's 
estate. 





(1) (1901) 4 Bom. L.R., 161. 
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Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R., 1; Ma Thet v. Ma San 
On, 2 L.B.R., 85—distinguished. 2 

Ma Gun Bon y. Maung Po Kywe, 2 U.B.R. (1897-01), 66 at 73; Shwe 
Gon v. Hnin Bwin, 5 L.B.R., 231 at 236 et seq.; Maung Pe v. Ma 
Myitta, (1900) 2 Chan Toon’s L.C., 220; M# Nyo vy. Mi Nyein Tha, 2 
U-B.R. (190406), Buddhist Law: Inheritance, 15; and Manukyé, Vol. X+ 
p. 316 quoted—referred to. 


Mi Thaik v. Mi Tu, (1883) S.J-L.B., 184; Ma Gywée v. Ma Thi Da, 

2 U.B.R,, (1892-96), 194; Ma Sein Nyo v. Ma Kywe, 2 U.B.R. (1892-96), 
159; Ma Pon v. Po Chan, 2 U.B.R. (1897-01), 116—followed. 
» Twomey, C.J.—The appellant-defendant Maung Le Maung 
was twice married, first to Ma E Nyun who died four or five 
years before this suit was filed leaving a son, Maung Ba Wan. 
After Ma E Nyun’s death, Maung Le Maung married Ma Me 
Pu and by her had a daughter; Ma Kwe, born in January 1913. 
In July 1915 Le Maung and Ma Me Pu effected a divorce by 
mutual consent before the village elders and “Ma Me Pu 
received property worth Rs. 1,000 on leaving Le Maung's 
house. She took with Ker her infant daughter, Ma Kwe, and 
she has since married another husband. Le Maung did not 
marry again. Ba Wan continued living with his father, Le 
Maung, until he died of plague in January 1918. About three 
years before his death he had inherited a sum of Rs. 9,400 as 
his share of the estate of his mother Ma. E Nyun’s father, 
U Sin, and he had also received certain jewellery from U Sin 
in the Jatter’s lifetime. 

The minor Ma Kwe, through her mother Ma Me Pu as 
next friend, sued her father Le Maung for the property left by 
her step-brother Ba Wan, claiming to be Ba Wan’s sole heir 
under the Buddhist Law of Inheritance. Le Maung in defence 
pleaded that he is the sole heir of his son. 

The District Court held that the case was govefned by the 
decision of the Privy Council in Ma Hnin Bwin v. U Shwe 
Goén (1) and that Ma Kwe should succeed to her step-brother's 
estate in preference to his father, the defendant. The learned 
District. Judge considered that although Ma Kwe is only a 
step-sister she is entitled to succeed to the whole estate in the 
absence of a brother or sister of the whole blood. He also 
considered that as Ma Kwe was an infant at the time of her 
mother’s divorce, the fact that she was taken away by her 

(1) 8L.B.R., 1. 
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- mother at that time does not debar her from inheriting her 
brother Ba Wan’s estate, and he cited Ma Thet v. Ma San 
On (2) in support of this view.” The suit was therefore decreed 
in favour of the plaintiff. The defendant Le Maung appeals. 

The learned District Judge is probably right in holding 
that the ryling in Ma Hnin Bwin’s case may properly be 
applied in favour of brothers and sisters of the half-blood when 
there are no full brothers or sisters. This would be in accord- 
ance with “the fundamental principle that inhéritance should 
not ascend if it can be helped ”(3). 

The District Judge has however not considered the limita- 
tions which Their Lordships put upon.their decision in Ma 
Hnin Bwin's case. The balance of authority in the Dhamma- 
thats was found to be upon the side of sisters and brothers of 
the deceased being preferred to the parents (according to the 
general rule laid down in the extract from Manukyé in section 
311 of the Digest). But while adopting this general rule and 
applying it to the case before them, Their Lordships pointed 
out as a salient feature in that case that the deceased and 
her,sister Ma Hnin Bwin had for years lived a life: separate 
from and independent of their father, -and Their Lordships 
desired that Ma Hnin Bwin's case should not be held as deal- 
ing with or affecting parental rights in cases where the family 
continues to live together. They referred to the traditional 
patriarchal powers of Burmese parents over their households. 
and suggested that a consideration 6f these powers “may 
lead to conclusions which hold no place # rules of succession. 
to the estate of chiidren who have left the father’s establish- 
ment and become separately settled in life.” It is clear that 
‘Their Lordships meantsto leave us unfettered in disposing of 
such a case as the present where the estate in dispute is that 
of a.boy-who lived with and was controlled and supported by 
his father up to the time of his death at the early age of 13. 
The texts indicating the wide extent of parental authority are 
cited in the Judgments of the Appellate Bench of this Court 
in Ma Hnin Bouin's case.(4). But the principle that inheritance 

(2) 2 L.B.R.,'85. 


(3) Ma Gun ‘Bon v. Maung Po Kywe,2 U. B.R. (1897-4 a, 66 at 73, 
(4) 5 L.B.R., 231 at 236 et seg. 
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if possible should not ascend .is of general application and 
the rule of succession deduced by Their Lordships from 
the Dhammathats is wide enough to cover all cases. No 
actual textual authority has been cited to us which would 
warrant special differentiation in favour of parents with whom 
the deceased child has lived, and I doubt if we can differ- 
entiate merely by inference from the texts showing the power 
of parents over their children in former times. These texts 
appear to be more in the nature of moral precepts than posi- ~ 
tive rules and none of them touch the question of inheritance. 
It is however unnecessary for us to pronounce definitely 
in the present case on the point discussed above, for the 
plaintiff-respondent Ma Kwe’s suit must fail on another 
ground, namely,—because she ceased to be a member of her 
father the appellant’s family at the time of her mother’s 
divorce. Here we are on surer ground. It is a well-estab- 
lished rule of Buddhist Law in both Upper and Lower Burma 
that a daughter taken away by her mother on divorce loses~ 
her rights of inheritance as.a member of her natural father’s 
family. Mi Thaik v. Mi Tu (5); Ma Gywé v. Ma Thi Da (6), 
Ma Sein Nyo v.. Ma Kywé (7), Ma Pon v. Po Chan(8). The 
rule was relaxed in Ma Thet v. Ma San On (2) (the case cited 
by the District Judge) because in that case there had been 
no division of property at the time of the divorce and it was 
shown moreover that filial relations between father and 
daughter had been resumed and continued for many years 
after the separation. in thie case of Maung Pe v. Ma Myitta (9) 
the learned Judicial Commissioner (Sir Herbert White) was 
Joth to press the rule against a child of tender years who had 
no opportunity of exercising a reasonable choice at the time 
of her mother’s divorce. (But can we assume that the choice 


_of continuing or resuming filial relations would rest with the 


daughter rather than the father, if the girl were of mature 
understanding?) There also, though the parents were 
divorced, there was evidence that the deceased was on very 
affectionate terms with his daughter, that she had been to 


(2) 2L.B.R., 85. - 8 (7) 2 U.B.R. (1892-96), 159. 
(5) (1883) S.J.L.B., 184. (8) 2 U.B.R. (1897-01), 116, 
(6) 2 U.B.R. (1892-96), 194. (9) (1900) 2 Chan Toon’s L.C,, 220. 
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stay with him, and that she had never been regarded as cut off 
from his family. In another Upper Burma case, Mi Nyo v. Mi 
Nyein Tha (10), it was pointed out that, notwithstanding the 
general rule, children taken away by a divorced wife would 
‘succeed to their father’s estate in the absence of all other 
heirs (é.¢. on the principlé that descendants who would other- 
wise be disqualified are allowed to share in inheritance in 
default of a better heir, vide Manukyé, Richardson's Edition, 
p. 316). And so in the present case, if it were a question of 
inheriting front Maung Le Maung, we might properly consider 
the claims of Ma Kwe if she were the only surviving descen- 
dant by blood. But this is not the question. Ma Kwe is a 
possible heir to Maung Le Maung if she survives him and 
especially if filial relations are in the meantime resumed 
between them. But her present position is that she is a 
member of her mother’s new family and not a member of her 
father’s family at all.’ The severance of the tie binding her 
to her father netessarily involves severance also of the tie 
connecting her with her father’s son by his earlier marriage.~ 
It is clear that she could not supplant her father in'the succes- 
sion to his son Ba Wan’s estate even if we were to regard the 
Privy Council ruling in Ma Hnin Bwin's case. as of universal 
application. 

, On these grounds I would set aside the District Court 
decree and ‘dismiss the plaintiff's suit with costs in both 
Courts. 

Robinson, J.—I concur. 
Before Mr. Justice Maung Kin, 
SHWE HMAN wv. (1) MA E MYA, (2) MA THEIN HAN. 


Ko Ko Gyi—for appellant. 
Maung Gyi—for respondents. 

Code of Civil Procedure, 1908, Order II, Rule 2—Canse of action— 
Separate covenants secured under one contract constitute only one 
cause of action. 

When several covenants on a single contract are secured in the same 
manner and a suit is brought after there have been breaches of more than 
one covenant, the several breaches are deemed joined into one by the con- 
tract and constitute only one cause'of action. If therefore the plaintiff 


(10) 2 U.B.R. (1904-06), Buddhist Law: Inheritance, 15. 
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sues for the breach of one covenant only a Jater suit in respect of any of 
the other breaches is barred. 

Ganga Ram v. Abdul Rahman, (1907) 42 P.R., Civil No. 28, 107 at 
115; Chaudhri Kudan Mal v. Sardar Allah Dad Khan, (1910) 45 P.R.,. 
Civil No. 19, 55; and Hikmatullah Khan v. Imam Ali, (1890) 1.L.R. 12 
All., 203 at 206—followed. - 

Yashvant Narayan Kamat vy. Vithal Divakar Parulekar, (1895) 
1 LR. 21 Bom,, 267 at 268; and Badi Bibi Sahibal v. Sami Pillai, (1892) 
LL.R. 18 Mad., 257 at 261—distinguished. 

Defendants mortgaged a piece of land for Rs. 700 in 
Tabaung 1273 BE. with the covenant that both principal and 
interest were to be paid in Tabodwé of the following year, 
Defendants through their counsel allege before me that there 
was a subsequent oral agreement to the effect that interest 
was to be paid annually and the: principal on demand. This. 
was not alleged in the pleadings, nor has either of the Lower 
Courts referred to it. Counsel further alleges that ina pre- 
vious.suit for the recovery of the third year’s interest on the 
mortgage, the subsequent oral agreement was referred to, But 
I cannot see that the allegation was made in the same form as. 
it has been before me. Under the circumstances I am bound 

say that the alleged subsequent oral agreement cannot be 
allowed to be set up. But the fact remains that the plaintiff 
did not foreclose the mortgage but went on receiving interest 
for two-years, and when default was made in the payment of 
the interest for the third year, they sued and got a decree for 
it in Civil Regular No. 159 of 1915 of the Tawnship Court of 
Myanaung. After that the defendants paid interest for two 
years more, and when they made default in the payment of the 
interest for the sixth year, the present suit for the principal and 
interest due on the mortgage was filed. 

Both the Lower Courts have held that the suit was barred 
under Order 2, Rule 2, of the Civil Procedure Code. The 
reason would seem to be that the plaintiff should have sued for 
the principal as well in the first suit as it also had fallen due. 

Order 2, Rule 2, of the Code provides that “ every suit shall 
include the whole of the claim which the plaintiff is entitled to- 
make in respect of the same cause of action,” and further that 
“ifa plaintiff omits to sue in respect of any portion Of his 
claim, he shall not afterwards sue in respect of the portion so- 
omitted.” The rule means that every suit shall include the 
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whole of the claim arising from one and the same cause of 
action and not that every suit shall include every claim or 
every cause of action which the plaintiff may have against the 
defendant. It is clear that there may be different causes of 
action arising out of the same transaction in which case the 
plaintiff may sue on any one of them and his subsequent suit 
_on any one or all of the other causes of action will not be 
barred under the rule. , 

_ The law as stated above is perfectly simple but it has often 
been found difficult to apply, owing to the difficulty of ascer- 
taining what the cause of action is ina given case. 

In this case there would seem to be two covenants, namely 
(1) to pay the principal in Tabodwé of the year following the 
year of the mortgage, and (2) to pay interest so long as the 
principal remains unpaid. At the date of the previous suit 
both the covenants had been broken and both the principal and 
interest had fallen due, but the plaintiff based his claim on one 
of the covenants only, namely, the covenant to pay interest. 
‘The covenants arise under one transaction, the contract of 
mortgage. If a breach of each covenant gives rise to a 
separate cause of action, the present suit does lie. If the 
breach of both the covenants constitute but one cause of action 
it is barred, because the plaintiff by suing for interest only in 
the previous suit had split up his cause of action. 

In his commentaries on the Civil Procedure Code of 1882, 
in notes under section 43 (now Order 2, Rule 2), Hukm Chand 
says at page 536:—“ Where there are more covenants than 

one in a contract which are to be performed at different’ times, 
the breach of each constitutes a single and independent cause 
of action on which a separate suit may be brought. When a 
suit is brought, however, on any contract after there has been 
a breach of several covenants, the breach of them all is consi- 
dered a single cause of action. All the covenants to be 
performed before the suit is brought are deemed joined into 
"one by the contract and the breach of all the covenants enforce- 
able before that time is deemed as one entire breach. And on 
a contract containing various undertakings the plaintiff suing 
for the breach of one is held thereby to waive his rights to the 


others.” 
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So, both the covenants under the mortgage having already 
been broken at the date of the previous suit, plaintiff's cause 
of action then was the breach of both of them and he should 
have sued for all his remedies. 

Hukm Chand, however, goes on to state at page 542 :— 


; “This principle is not applicable when the covenants are so- 


different in their nature as to be considered separate contracts. 
in which case the breach of each covenant will be a separate 
cause of action. So also the breach of a covenant in a mort- 
gage bond to pay interest each year which covenant is not 
confined to the fixed period of the mortgage andis distinct 
from and independent of the claim of the mortgagee to recover’ 
the principal sum and the performance of which is secured in 


‘a different manner, gives rise to a distinct cause of action: 


which can be sued upon without suing for the principal, and a 
decree obtained on such bond for overdue interest does not 
bar.a subsequent suit to recover the principal and interest by 
sale of the mortgaged property.” And he quotes as his. 
authority for these remarks the case of Yashavant Narayan 
Kamat vy. Vithal Divakar Parulekar arid others (1). 

In that case it was held that the covenant to pay the 
interest was separate and apart from the covenant to pay the 
principal, and the ground seems to me to be that the perform- 
ance of the former covenant was secured in a different manner 
to the performance of the latter covenant. The material 
portion of the bond in that case was as follows :—“ In security 
for the above (the principal sum) I mortgage the property 

+ . +, andas Ihave kept with me the possession of the: 
property I have agreed to pay interest. . . and the period 
of this mortgage is fixed at five years. As to the assessment: 
. « « Iwill pay the same to Government directly, and I 
will continue to pay Rs. 75 every year asinterest. Inthe year 
in which interest will remain unpaid I will deliver the property 
into your possession without any objection.” The words I have: 
italicised show the special way in which the performance of 
the covenant to pay interest wassecured. That was the reason: 
why it was held that the particular covenant to pay interest. 


(1) (1895) 1,L.R. 21 Bom,, 267 at 268. 
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was considered as separable from the rest of the terms of the 
mortgage. This Bombay case is relied on by the learned 
counsel for the plaintiff, but I am unable to see how that ruling 
covers the present case. Both the covenants in the present 
case are secured in'the same manner, that is, by the mortgaged 
property. There is no special security in favour of the one 
orthe other. In my judgment the covenants cannot be said to 
be separable after their breach. I am strengthened in my view 
by the observations of Chatterji and Rattigan, JJ., in Ganga 
Ram v. Abdul Rahman (2) with reference to the Bombay case. 
They say as follows:—‘The learned Chief Justice draws a 
distinction in favour of allowing the claim to proceed on the 
ground that the covenant to pay interest, which was not con- 
fined to the fixed period of the mortgage, was distinct from, 
and independent of, the claim of the mortgagee to recover the 
principal sum, and its performance was secured in a different 
manner. ‘Its breach, . ...,’ he says, ‘gives rise to a 
cause of action which can be sued upon without suing for the. 
principal.’ If the distinction is well founded, which is not very 
clear to our minds, the case is not on all fours with the present 
case, and should be excluded from consideration.” The facts 
of the Punjab case are similar to those before me. In that 
case when the suit for interest was brought, the whole of the 
principal sum had fallen due and both the principal and interest 
were secured by the mortgage there being no special security 
in favour of the one or the other. It was held that a subse- 
quent suit for the principal and interest was barred. The 
ground of the decision was that when several breaches of cove- 
nants made under one contract have occurred, the cause of 
action of the various breaches merges into one! and renders it 
obligatory upon a plaintiff to include all claims to which he is 
entitled under his contract in one action. The principle laid 
down in this case was followed in another Punjab case (Ratti- 
gan and Shah Din, JJ.) reported in Chaudhri Kudan Mal v. 
Sardar Allah Dad Khan (3). In that case the second suit was 
also for interest only. It was argued by Counsel that, although 
asuit for the principal may be barred, a suit for further 


(2) (1907) 42 P.R,, Civil No. 28,107 at 115 
(8) (1910) 45 P.R., Civil No 19, 55. 
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interest on the covenant to pay interest was not barred but the 
Court held that interest being accessory to the principal it - 
follows that a subsequent suit for interest although accrued 
due after the decision of the previoys suit, is equally barred. 

In Hikmatullah Khan v. Imam Ali (4) the same principle was 
adopted. Straight, J.) in whose judgment Brodhurst, J., con- 
curred, observed on the apparent hardship upon the plaintiff 
entailed by his ruling :—“ I cannot help saying in passing that 
I feel that the conclusion at which I have arrived will have the 
unfortunate result of enabling those defendants to escape from - 
the payment of a debt which in all. honour and conscience they 
undoubtedly owe to the plaintiff. But there is no rule of 
procedure which is founded in better reason and good -sense 
than that which prohibits persons, who bring alts: from what 
is called splitting their demands.” 

The learned Counsel for the plaintiff vellea very strongly 
upon Badi Bibi Sahibal v. Sami Pillai (5). But that case is 
distinguishable from the present inasmuch as there the date 
agreed upon for the payment of the principal sum had not 
arrived when the previous ‘suit for interest was filed. The 
bond was as follows :—“ We (the obligors) shall pay interest 
at 7 per-cent. per annum before the 30th October of each year; 
we shall pay in full the principal amount on 30th October 1878 
after clearing off the interest and redeem this deed: should we 
fail to pay the interest regularly according to the instalments, 
we shall at once pay the principal together with the amount of 
interest.” Default was made in the payment of interest in 
1876, and in 1877 the plaintiff sued for the interest then due, 
expressly stating in the plaint that he agreed to accept pay- 
ment of the principal and the subsequent years’ interest at the 
times fixed in the deed, and he obtained a decree. The plain- 
tiff in 1888 sued for both principal and interest. It was held 
that the suit'was not barred under section 43 of the old Code. 
As regards the covenant to pay the principal and interest due, 
directly default was made in the payment of any year’s inter- 
est, though the time fixed for the payment of the principal 
had not arrived at the time of the default, Muttusami Ayyar 


(4) (1890) I.L.R. 12 All., 203 at 206. 
(5) (1892) 1.L.R. 18 Mad., 257 at 261. 
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J., observed as follows:—‘The alternative ‘provision in  19i9. 
Schedule A is one that was inserted for the exclusive benefit saw: Huan 
of the plaintiff. He had, therefore, an option to sue either 4% a 
for the first year’s interest only or for the same, together with —— ~ 
the principal amount” I would, therefore, hold that the Madras 
case does not apply. ‘ 

In the result I would hold that the suit was barred under 
Order 2, Rule 2, of the Civil Procedure Code. The appeal is 
dismissed with costs. 7 


Before Sir Daniel Twomey, Chief Judge, and Mr. Justice Criminal | 


Maung Kin. rig pen 

(1) SHWE ON, @) PO TUN, (3) NGA NYUN, (@ TUN 55,/75,5:° 

THA, (5) HAN GALE ». KING-EMPEROR. Moreh 
Indian Penal Code, 1860, section 34—Common intention. 1919. 


Where a criminal act or series of acts is done by séveral persons ig 
combination, it is essential to consider, first, the common intention of all, 
and secondly, the individual intention of each-accused as disclosed by the 
circumstances. Where several persons armed with das attacked the 
deceased, who received a fatal da-cut wound, it cannot be assumed that 
the common intention of all the attackers was to cause death or bodily 
injury sufficient in the ordinary course of nature to cause death, and in the 
absence of satisfactory evidence showing which of the attackers inflicted 
the fatal wound it is not permissible to hold that any of them is guilty of 
murder. But seeing that all the attackers used das it may rightly be 
inferred that there was a common intention of causing grievous hurt to the 
deceased, and in view of the provisions of section 34, Indian Penal Code, 
they are all guilty of the offence of voluntarily causing grievous hurt with.a 
dangerous weapon under section 326, Indian Penal Code. 

Po Sein and others v. King-Emperor, 1 L.B.R., 233—distinguished. 

Queen-Empress v. Duma Baidya and others, (1896)1.L.R. 19 Mad., 
483—approved. 


Twomey, C.J—This case is somewhat difficult. Five 
persons, (1) Shwe On, (2) Po Tun, father and son, and three 
brothers named (3) Nga Nyun, (4) Tun Tha, and (5) Han Gale, 
shave been convicted of the murder of Maung E Lun. The 
appellants Nos. (1) and (2) have been sentenced to death and 
the remaining three appellaitts io transportation for life. 


In summing up the case against the appellants the learned 
Sessions Judge came to the conclusion that Tun Tha, Nga 
Nyun and Po Tun being enraged at being ordered away by 
E Lun went off and got Shwe On and Han Gale to join then 
in luring E Lun out to fight and that each of the appellants 
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armed himself with a lethal weapon for the purpose of attack- 
ing ELun. He decided that Ist and 2nd appellants, Shwe On 
and Po Tun, must have intended to cause injury sufficient in 
the ordinary course of nature to cause death and held that they 
were guilty of murder. With regard to.the remaining appel- 
Jants (3), (4) and (5) he found that all three of them armed them- 
selves with lethal weapons and went out with the deliberate 
intention of provoking E Lun into a fight. He inferred that 
there was a common intention on the part of these three 
appellants to cause very serious, if not fatal, injury to E Lun, 
and relying upon the interpretation of section 34, Indian Penal 
Code, in the case of Po Sein and others v. King-Emperor (1) 
he held that all the appellants combined in injuring E Lun in 
such a manner that each of them must have known that the 
result of such injury would probably cause death, and as the 
acts of the combination proved fatal not only the Ist and 2nd 
appellants but also the 3rd, 4th and 5th appellants who took 
part in such combination were all guilty of murder. 

There is no proof that the appellants conspired to lure out 
E Lun for the purpose of attacking him. It was-Tun Tha 
alone who abused him on the last occasion, and this was 
apparently in retaliation for the filthy abuse which E Lun had 
shouted at Tun Tha not long before. E Lun, who is admitted 
by his own relatives to have been a notorious bully, came out 
spoiling for a fight and went to the cross-roads, a distance of 
100 to 150 yards from his house, and then was about to set 
upon Nga Nyun when Shwe On, intervened and speared: him. 
Subsequently the appellants Po Tun, Tun Tha and Han Gale 
cut him with das. . 

Shwe On, Ist appellant, clearly intended to cause injury 
sufficient in the ordinary course ‘of nature to cause death and 
unless he comes under one of the exceptions to section 300, 
Indian Penal Code, his convictien for murder must be Upheld- 
But I think in considering Shwe On’s offence we must have 
regard to the provisions of section 97 of the Penal Code, for it 
seems clear that he intervened to prevent E Lun from striking 
Nga Nyun. He would thus be entitled to the benefit of 


exception 2 to section 300. The right of private defence did 
3 (1)1 L.B.R., 233, 
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not extend to causing death (though it might have if EB Lun 
had been armed with a da) and it is clear that Shwe‘ “On grossly 
exceeded the right which he had under section397 by inflicting 
a fatal wound on E Lun with his first spear-thrust and exceed - 
edit still more grossly by spearing him again after he had 
collapsed: I would find him guilty. of culpable homicide not 
amounting to murder under section 304, first part. 

As regards the appellants (2), (4) and (5) the judgments in the 
-case cited by the learned Sessions Judge, Po Sein and others 
v. King-Emperor (1) no doubt support the view that these three 
appellants who combined with the Ist appellant in causing 
bodily injury to the deceased may each be held responsible for 
all the acts of the combination, even though none of the three 
intended to cause death or bodily injury sufficient in the 
ordinary course of nature to cause death. But it may be 
doubted whether the judgments in Po Sein’s case express 
correctly the effect of section 34, Indian Penal Code. The 
judgments appear to me to lay insufficient stress on the factor 
of common intention. The importance of this factor is 
explained in the ruling of the Madras High Court in Queen- 
Empress v. Duma Baidya and others (2) which is cited in Po 
Sein’s case. The Madras Judges did not mention section 34 
in their judgment, but they were no doubt guided by the pro- 
visions of that séction which is cited at the head of the printed 
report. Attention is invited to the extract from the Madras 
High Court’s judgment which is printed on page 236, Lower 
Burma Rulings, Volume I. It is essentiai in cases of this kind, 
where a criminal act or series of acts’ is done by several 
persons in combination, to consider, first, the common inten- 
‘tion of all, and, secondly, the individual intention of ‘each of the 
.accused as disclosed by the circumstances. In the present 
-case it cannot be assumed that the common intention of all the 
appellants was to cause death or bodily injury sufficient in the 
ordinary course of nature to cause death. Seeing that the 
2nd, 4th and 5th appellants used das it may rightly be inferred 
that there was a common intention of causing grievous hurt to 
the deceased. But in the absence of any satisfactory evidence 
sshowing which of these three appellants inflicted the fatal 

(1) 1 L.B.R., 233. (2) (1896) I.L.R. 19 Mad., 483. 
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da-cut wound it is not permissible to hold that any of them is. 
guilty of murder. For the offence which has been brought 
home to them, however, they deserve to be severely punished,” 
because when they attacked the deceased he had already been 
disabled by the 1st appellant’s spear-thrust. . 
For the reasons already given I would set aside the corivic- 
tion and sentence passed in the case of the 3rd appellant, Nga. 
Nyun, and direct his acquittal. I would alter the conviction 
of Ist appellant Shwe On tosection 304, first part, and alter the 
sentence to one of rigorousimprisonment for ten years. I 
would alter the convictions of the 2nd, 4th and 5th appellants, 
Po Tun, Tun Tha and Han Gale, to convictions for the offence 
of voluntarily causing grievous hurt with a dangerous weapon 
under section 326, Indian Penal Code, and would sentence each 
of these three appellants to be rigorously imprisoned for 


five years. 
Maung Kin, J.—I concur. 


PRIVY COUNCIL, 
(ON AppgAL FROM THE CureF Court or Lower: Burma.) 


Before the Lord Chancellor, Lord Atkinson, Lord Wrenbury 
and Mr. Amir Ali. 


SHWE GOH (Affellant) v. (1) MAUNG INN, (2) D. D. H. 
KHORSHED, (8) N. N. BURJORJEE = (Respondents).* 
Mortgage—Sale to Mortgagee—Delay in transfer—Interest—Con- 

struction of Agreement—Transfer of Property Act (IV of 1882), 

section 54. 

Land was mortgaged by deed to secure Rs. 50,000, together with the 
interest theréin covenanted to be paid. Payment was postponed till 
April 4th, 1906, on which date the mortgagor wrote to the mortgagee: “As 
Ihave not got the interest due on Rs. 50,000 ready now, I request you to 
give me three months more for payment to you of all interest thereon. 
Should I fail to do so on or before July 6th, 1906, I agree to the whole land 
being sold to you for one lakh of rupees. After deducting out of this. 
amount Rs. 50,000 already received by me and all interest due thereon, 
the balance should be paid to me, when the land shall become yours 
unconditionally." The mortgagor failed to pay on July 6th, 1906, and 
refused to convey the land. The mortgagee sued for specific performance, 
but did not obtain possession until 1911. The mortgagor contended that 
mortgage interest ran only to July 6th, 1906. 

Held,—that, upon the true construction of the agreement, the 
mortgagee was entitled to deduct from the purchase price mortgage 

* Appeal against the order of Sir Charles Fox, Chief Judge, and 
Mr. Justice Parlett, on the Appellate Side, confirming the order 
passed by Mr. Justice Ormond, on the Original Side of the Ghief 
Court of Lower Burma. 
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interest down to the date when he obtained possession; there being an 3919 
express provision inthe agreement, the general rules as to interest between saws we Gon ? 
vendor and purchaser did not apply. 

Semble,—that the English rule of equity as to interest between vendor. Maune ‘Ine, 
and purchaser is excluded by ssction 54 of the Transfer of Property Act -—— 
(IV of 1882). ‘ 


Civil 


Orper or THE Deputy RecisTaaR ON THE ORIGINAL SIDE pepcution Na. 
oF THE Curgr Court or Lower Burma. 336 of 1909. 

_— 
September 3rd, 


By the decree dated the 11th day of May 1909 in Civil 1912. 
1st Appeal No. 32 of 1908, the judgment-debtor G. W. Davis _ 
was directed to specifically perform his agreement contained 
in the letter, Exhibit H, in Civil Regular Suit No. 273 of 1906, 
for the sale and conveyance to the decree-holder for one lakh 
of rupees the lands and property set out in the schedule to the 
mortgage deed of the 30th day of September 1905, Exhibit B 
in the said suit. On the 17th day of December 1909 the 
decree-holder applied under Order 21, Rule 34, for execution of 
that decree by the execution by the Court of a conveyance in 
terms of the draft annexed on payment by him into Court in 
pursuance of the abovementioned agreement of rupees one 
lakh less the amount of principal and interest which may be 
found due to him on the date of execution of the conveyance 
by the judgment-debtor on the mortgage, Exhibit B. On the 
25th day of January 1910 an order was made ex-parte against 
the judgment-debtor forthe execution of the conveyance by 
the Assistant Registrar, Original Side, after settling the draft 
thereof and reciting therein the amount due under the said 
mortgage up to date of execution. The conveyance was 
executed on the 2Ist day of March 1910 in purstiance of that 
order. On the 6th day of April 1910 the defendant applied to 
have the above-stated ex-parte order set aside, and it was set. 
aside on the 30th day of May 1910. On the application of the 
aecree-holder dated the 3rd day of February 19t1 to proceed 
with the execution of the decree, a draft of the conveyance 
proposed to be executed with copies of the application and the 
affidavits showing the calculation of interest due up to 31st _ 
day of January 1911 were served on the defendant's advocates. 
Defendant’s objections to the draft and to the statemerit of 
interest claimed. were filed on the 6th day of March 1911. 
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191% By consent the hearing of the objections stood over pending 
{Swe Gow the result of the defendant’s appeal to the Privy Council. 
iain inn, After the dismissal of that appeal the hearing of the matter 

a was further delayed by the applications filed by Mr. Cowasjee 

on behalf of two subsequent mortgagees a Mr. D. D. Hirji 
Khorshed and Mr.N. N. Burjorjee to be made parties to these 
proceedings. Those applications were granted on the 11th 
day of September 1911. In the meantime the defendant 
G. W. Davis died on or about the 14th day of August 1911, 
and a further prolonged delay ensued before an administrator 
ad litem to his estate was constituted to enable the execution 
application to be proceeded with. At the hearing which at 
last came on before me on the 9th and 30th days of August 
1912, there was no appearance by the administrator ad litem 
of the judgment-debtor, he being merely a nominee of the 
decree-holder. Mr. Cowasjee for the mortgagees who were 
added as party respondents raised several contentions. After 
discussion some of: his contentions were abandoned, and 
Mr. Giles for the decree-holder stated that he was not con- 
cerned to dispute the contention of the 2nd mortgagee D. D. 
Hirji Khorshed that he is entitled to alien on the balance of 
the purchase money found due by Shwe Goh to the estate of 
Davis, as the respondents did not claim that Shwe Goh should 
pay again into Courc Rs. 19,594-0-4 (Rupees nineteen thousand 
five hundred and ninety-four and pies four only) which had 
been deposited by him on the 15th day of March 1910, before 
the execution of the conveyance in pursuance of the ex-parte 
order of the 25th day of January 1910. The matters in dispute 
between the decree-holder and the respondents represented 
by Mr. Cowasjee are thus narrowed down to the following :— 

1. Whether the plaintiff is entitled to interest on his 
mortgage after the 6th day of July 1906, and if so, up to what 
date ? ¥ 

2. How much is due for interest in accordance with the 
determination of issue 1 ? 

3. Whether Shwe Goh is entitled to any, and if so, to 
‘what interest on the sum of Rs. 19,594-0-4 from the date of 
payment into Court up to the date of delivery of possession 
or up to ‘any other and what date? 
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As to issue 1, Mr. Cowasjee contends that having regard to 
the terms of the agreement, Exhibit H, specific performance 
-of which was decreed by the decree now sought to be executed, 
plaintiff is entitled to deduct from the purchase money of the 
Jand, viz. one lakh of rupees, only the principal, Rs. 50,000 
(Rupees fifty thousand only), and all interest due thereon up to 
the 6th day of July 1906, and that Shwe Goh who became en- 
titled to possession as from that date may have a claim against 
Davis for mesne profits but not for interest from that date 
till date of delivery of possession of the land. There would 
be force in this argument if the amount due by Davis to Shwe 
‘Goh on the 6th day of July 1906 was due merely upon the 
hundis which Shwe Goh had negotiated for the accommodation 
of Davis and if Mr. Cowasjee was putting forth that conten- 
tion on behalf of a mortgagee who had priority over Shwe 
‘Goh’s mortgage, Exhibit B. Shwe Goh’s debt was however 
secured by the mortgage, Exhibit B, which admittedly has 
priority over the mortgages of Messrs. Hirji Khorshed and 
Burjorjee, and under which the mortgagor covenanted to pay 
interest on the mortgage money during the continuance of 
the security. It is clear that Mr. Cowasjee’s argument is not 
and could not be that plaintiff's mortgage became extinguished 
on the 6th day of July 1906, because his clients only claim to 
be the 2nd and 3rd mortgagees of the land in dispute under 
mortgages (not produced before me). dated the 11th day of 
March 1909 and the 3rd day of January 1910. This does not 
appear from their applications, but was conceded in the 
course of Counsel’s arguments. 

[hold therefore that Shwe Goh’s mortgage, Exhibit B, being 
a continuing mortgage and having priority over the respon- 
dent’s mortgages, he is entitled to interest under it until the 
24th day of March 1911, the date on which possession of the 
jand was given up to him by Davis. 

On issue 2 I find that up to the 24th day of March 1911 
there was due by Davis toShwe-Goh for principal and interest 
Rs. 87,452-6-8 (Rupees eighty-seven thousand four hundred 
and fifty-two, annas six and pies eight only) (vide Shwe Goh’s 
affidavit of the 23rd day of June 1911) less Rs. 1,668-0-7 (Rupees 
one thousand six hundred and sixty-eight and pies seven only), 
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which amount must be deducted, having regard to Davis’ 
objection No. 2, which I find clearly substantiated by the 
evidence of the parties in the suit Civil Regular No. 273 of 
1906. After deducting that amount the amcunt due on the 23rd 
day of March 1911 for principal and balance of interest was. 
Rs. 85,784-5-1 (Rupees eighty-five thousand seven hundred and 
eighty-four, annas five and pie one only). I have not deducted 
the amounts of the undischarged promissory notes, Exhibits 
E and J, which are filed in the record and have now become 
time-barred. It can be of no consequence to the puisne 
mortgages whether those amounts are deducted or not. 

By reascn of the above findings, a finding on issue 3 
becomes unnecessary, as the decree-holder has only applied 
for the execution of a conveyance. The plaintiff having 
already paid into Court on the 15th day of March 1910, 
Rs. 19,594-0-4 (Rupees nineteen thousand five hundred and 
ninety-four and pies four only), an amount which is in excess 
of the amount he has to pay on the above findings by 
Rs. 5,378-5-5 (Rupees five thousand three hundred and seventy- 
eight, annas five and pies five only) or thereabouts, 
plaintiff's application must be granted. With reference to 
objection 4 by Davis to the frame of the draft conveyance 
tendered by the decree-holder, the draft no doubt needs 
altering. The death of the judgment-debtor and the con- 
stitution of an administrator ad litem will have to be recited, 
and somé of the existing recitals omitted or altered. I shall 
execute the conveyance under Order 21, Rule 34, in terms of 
the draft to be settled. I fix the 4th day of September 1912 at 
10-15 a.m. for settlement of the draft, E 

As only such contentions were raised and pressed at the 
hearing by the respondent mortgagees, as Davis had himself 
raised or his legal representative would be entitled to and ° 
might have raised, make no order as to costs. 

ORDER oF THE JUDGE ON THE OrIcINAL. SIDE OF THE CHIEF 
Court. : 

Ormond, J.—This is an objection raised by Mr. Cowasjee’s- 
client to the 2nd Deputy Registrar's taking of the accounts in. 
a mortgage suit between one Shwe Goh and one G. W. Davis 
in which he has allowed Shwe Goh to calculate interést on his- 
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mortgage up to 24th March 1911, the date when Davis 
admittedly put Shwe Goh, the mortgagee, into possession. 
Subsequent to Davis’ mortgage to Shwe Goh he agreed with 
Shwe Goh on the 4th April 1906, that if he failed to pay all 
interest due on or before the 6th April 1906, the whole land 
should be sold to Shwe Goh by him for one lakh of rupees 
“after deducting out of this amount Rs. 50,000 already received 
by me and all interest due thereon. The balance should be 
paid to me when the land should become yours uncondition- 
ally.” Shwe Goh sued for gpecific performance of that 
agreement and his suit was dismissed. In March 1909 Davis 
mortgaged the land to oneof Mr. Cowasjee’s clients. On the 11th 
May 1909 the dismissal of Shwe Goh’s suit was set aside by the 
Appellate Court and the decree reversed. On the 25th January 
1910, Shwe Goh obtained an order from the Assistant Registrar 
to execute a conveyance tu him upon his paying into Court 
ihe balance due as purchase price, i.e. the difference between 
what was due on his mortgage and one lakh of rupees. On the 
30th May 1910, that order was set aside at the instance of 
Davis and on the 24th. March 1911 Davis gave Shwe Goh 
possession. Mr. Cowasjee contends that Shwe Goh is entitled 
as against Davis to interest under his mortgage only up to 
the 6th July 1906 or at any rate not after the 11th May 1909, 
the date of the appellate decree. 

The question in this application depends entirely upon what 
Shwe Goh’s rights were as against Davis, and that depends 
upon what construction should be placed upon the agreement 
of the 4th April 1906. If Mv. Cowasjee’s contention prevailed, 
I must construe that agreement as if it provided that immedi- 
ately after the 6th July 1906, Shwe Goh’s rights as mortgagee 
should cease and that he should then acquire the rights of full 
owner ; that is to say, that he should be deprived of his security 
as from that date and that he should possess only the right to 
call for specific performance of the agreement. It seems to 
me quite clear that the agreement does nothing of that sort. 
1 think it meant that Davis should sell the prcperty to Shwe 
Goh for one lakh of rupees and that at the time of the sale, that 
is to say, the completion of the ptirchase, the amount due under 
the mortgage should be deducted from the price, and that the 
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rights of Shwe Goh as mortgagee should continue until Davis. 
had complied with that agreement. The decision, therefore, of 
the Deputy Registrar is upheld and this application is dismissed 
with costs, two gold mohurs. 


OrpbeR OF THE APPELLATE SIDE OF THE CHEF Court. 

Fox, C.J—One G. W. Davis mortgaged some land to 
Maung Shwe Goh, one of the respondents on this appeal, to- 
secure the repayment of Rs.50,000 and interest. Being unable 
to repay the amount due on the mortgage Davis wrote a 
letter in the following terms :— 

“Rangoon, 4th April 1906.” 

“My dear Maung Shwe Goh,—I write this to inform you 
that as I have not got the interest due on Rs. 50,000 ready now 
I request you to give me three months more for payment. to: 
you of all interest due thereon. Should I fail to do so on or 
before the 6th July 1906 I agree the ‘vhole land being sold to 
you for rupees one lakh (Rs. 1,00,000). After deducting out of 
this amount Rs. 50,000 already received by me and all interest 
due thereon, the balance should be paid to me when the land 
shall become yours unconditionally.” 

Davis did not pay the interest due on the 6th July 1906. 
Maung Shwe Goh called upon him to carry out the promise to- 
sell the land contained in the above letter. Davis repudiated 
the letter. On the 17th August 1906, Maung Shwe Gol: instituted 
a suit for specific performance of the contract. Litigation 
between the parties went on until July 1911 when His Majesty’s. 
order in Council on an appeal by Davis was passed. Davis. 
had been ordered by an appellate bench of this Court to 
specifically perform the contract. His appeal against this. 
decision was dismissed. Davis remained in possession of the 
property until the 24th March 1911, but paid no interest on the 
mortgage. In taking the account of what should be deducted 
out of the purchase price of rupees one lakh the Deputy 
Registrar allowed Maung Shwe Goh the principal Rs. 50,000,. 
and interest up to the 24th March1911. - Principal and interest 
amounted to Rs. 85,784-5-1. This calculation was confirmed 
by the Criginal Court. The appellant who is a second 
mortgagee of the land appeals against the order, contending: 
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that Maung Shwe Goh should only be allowed interest on the 
mortgage up to 6th July 1906. 

The letter above set out appears to me to contemplate that 
the land should be Maung Shwe Goh’s if’ Davis did not pay the 
interest due on the mortgage before the 7th July 1906 and if 
Maung Shwe Goh paid Davis the difference between the amount 
due on the mortgage up tothat date and a lakh of rupees. 
Both parties must have contemplated that Davis’ liability to 
pay interest on the mortgage after that date should cease. It 
may be noted that Maung Shwe Goh was anxious to get the 
land at the price and there can be no doubt of his intention to 
pay what he had to pay if Davis failed to pay the interest due. 

If the agreement had been carried out the mortgage would 
in law have become merged in Maung Shwe Goh’s ownership 
oftheland. Under the circumstances the maxim that equity 
regards as done what should have been done is applicable. 
In Birch y. Joy (1) the Lord Chancellor St. Leonards made the 
following remarks upon the relationship between seller and 
purchaser when a contract for sale of landis made. “From 
the time at which the purchaser was to take possession of the 
estate he would be deemed its owner, and he would be entitled 
as owner to the rents of the estate, and would have kept them 
without account. From the same period the seller would have 
been deemed owner of the purchase money, and that purchase 
money not being paid by the man who was receiving the rents, 
would have carried interest, and that interest would have 
belonged to the seller as part of his property. A Court of 
equity, as a general rule, considers this to follow. The parties 
change characters; the property remains at law just where it 
was, the purchaser has the money in his pocket, and the seller 
has the estate vestedin him; but they exchange characters im 
a Court of equity, the seller becomes the owner of the money 
and the purchaser becomes the owner of the estate.” 

According to this Maung Shwe Goh was entitled to the 
rents and profits of the land from the 7th July 1906, and Davis 
was entitled to receive from Maung Shwe Goh interest on the 
amount of money the latter should have paid on that date. 


(1) (1851) H.L. Cases 965. 
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The fact that Maung Shwe Goh omitted to claim the rents 
and profits in his suit cannot alter the position of the parties 
and enable him to continue his mortgage. and so obtain subse- 
quent interest after the date on which he in equity became 


- owner of the property. 


The case of Wallis v. Bastard (2) relied on by the respon- 
dent’s advocate was a case in which a purchase by a mortgagee 
from her mortgagor was involved. 1 do not gather from the 
report that any different principle was adopted by the Court. 
The mortgagee obtained possession of the land a little more 
than three months after her purchase, but she did not pay the — 
full purchase money. Many years after the sale persons 
claiming through the mortgagor brought a suit for the balance 
of ‘purchase money due and claimed interest on it from the 
date on which the mortgagee had obtained possession after 
that date. No interest had been claimed or paid on the 
mortgage. The decision was that the amount due on the 
mortgage at the time when the mortgagee obtained possession 
should be set off against the purchase money, and the balance 
of such purchase money after deducting the set-off should 
bear interest. No doubt interest on the mortgage was allowed 
up to the time when possession wasobtained by the mortgagee, 
but the case .was one in which there had been no contention 
between ‘the parties at the time and the Lord Chancellor 
inferred from the circumstances of possession having been 
taken in 1842 by the mortgagee and of no claim having been 
made for interest by either party that there had been a 
perfectly understood agreement between them that one debt 
should wipe off a portion of the other debt. 

In the case we have to deal with there is nothing to indicate 
that there wasa perfectly understood agreement that Dayis 
should go on being liable for interest on the mortgage after 
the 6th July 1906 against which shouid be put interest on the 
amount due by Maung Shwe Goh up to the time the purchase 
money was paid in full. 

I would aliow the appeal and setting aside the order 
appealed against direct that an account be taken of what was 


(2) (1853) 4 Deg: M. & G., 251. 
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due for principal and interest on the mortgage up to the 7th 
July 1906 and that Maung Shwe Goh be ordered to pay into 
Court the difference between that amount and one lakh of 
rupees. Maung Shwe Goh should pay the costs of this appeal, 
five gold mohurs being allowed as advocate’s fee. 

Parlett, J—1 concur. 


JUDGMENT OF THEIR LORDSHIPs OF THE Privy CouNcIL. 


The Lord Chancellor—This appeal is a step—and their Lord- 
ships hope the last step—in ‘litigation, which was commenced 
on the 17th August, 1906, by the present appellant, who 
claimed against one George William Davis specific performance 
of a contract dated the 4th April, 1906, for the sale of some 
19,318 acres of land situate in the Pegu-District, Lower 
Burma. The question raised depends on the true construction 
of this contract, but in order to understand its meaning it is 
necessary to consider some antecedent facts. : 

On the 30th September, 1905, a formal mortgage of the 
property, which subsequently became the subject of the 
contract, was executed by the defendant Davis in favour of 
the appellant to secure the repayment of Rs. 50,000 on the 
30th December 1905, together with the interest at the rate of 
8 annas per cent. per month, and also interest thereafter at 
the current bank rate of interest in Rangoon. It appears from 
the mortgage that it was really given-as security for the 
payment of Rs. 50,000, the amount of five hundis which had been 
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drawn by the mortgagor upon the mortgagee and negotiated 


by the mortgagor with the Bank of Bengal.. The mortgage 
contained a formal conveyance of real property and a covenant, 
the effect of which has already been mentioned. It also 
contained a further and independent covenant that if the sum 
of Rs.50,000 should not be paid when it was due, the mortgagor 
would pay interest thereon at 8 annas per cent. per month, and 
also interest on the Rs. 50,000 at the current bank rate until 
the ‘principal should be duly paid. The hundis were not met 
by the mortgagor at the due date, and were renewed until the 
4th April, 1906, on which date the mortgagor, not being in a 
: 9: 
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position to pay the money, wrote to the plaintiff a letter in 
the following terms :— ‘ 

“My dear Maung Shwe Goh,—I write this to inform you 
that as I have not got the interest due on.50,000 rupees ready 
now I request you to give me three months more for payment 
to you of all interest due thereon. Should I fail to do so on or 
before the 6th July, 1906; I agree the whole land being sold to 
you for one lakh of rupees (1,00,000 rupees). After deducting 
out of this amount 50,000 rupees already received by me 
and ail interest due théreon, the balance should be paid to 
me when the land shall become yours unconditionally.” 

The request was acceded.to by the plaintiff, and the 
contract thus made is the contract in question. 

The money was not paid by the date fixed, and on the 
6th July, 1906, the mortgagee paid to the Bank of Bengal the 
Rs. 50,000 due on the hundis, and thus became entitled to 
whatever rights were conferred upon him by the agreement. 
The mortgagor refused to execute a conveyance of the property 
to the plaintiff, indeed he denied the authenticity of his 
signature to the contract, and thus compelled the plaintiff to 
institute the proceedings out of which this appeal has arisen. 

The learned Judge by whom the suit was heard dismissed 
it on’ the 18th February, 1908, but this judgment was reversed’ 
by the Chief Court. of Lower Burma, and by their order of 
the 11th May, 1909, specific performance of the agreement 
contained in the letter of the 4th April, 1906, was ordered 
against the mortgagor, and this order was affirmed on appeal 
by this Board on the 5th July, 1911. 

The defendant Davis died on the 14th August, 1911, and 
the first respondent to this appeal is his legal representative. 
The other respondents represent mortgagees from Davis under 
mortgages exectited subsequently to that in favour of the 
plaintiff. 

The appellant entered into possession of the property 
on the 24th March, 1911, but it does not appear that even 
up to the present time a proper conveyance of the equity of 
redemption has ever been executed in his favour, an order 
obtained from the Court’on the 25th January 1910, directing 
such conveyance’ to be executed on behalf of Davis by the 
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Assistant Registrar, having been set aside upon the grounds 
‘that proper notice of the application had not been served upon 
Davis. ‘ 

The present appeal arises out of an application which is in 
form for execution of the judgment for specific performance, 
and the question involved affects only the manner in which 
‘the purchase-money payable under the contract for sale ought 
‘to be calculated. On the part of the appellant, it is contended 
that interest continued to run upon his mortgage until the 
sdate when he entered into possession, that consequently the 
principal sum of . Rs. 50,000, together with the agreed 
sinterest up to that date, ought to be deducted from the 
Rs. 1,00,000, which was the purchase price, and the balance 
-only should be paid by him. This view was accepted by the 
Registrar and his decision was upheld by the Judge of the 
*Chief Court, but was reversed by the Appellate Court, who 
decided that the appellant was only entitled to bring into 
account the amount due for principal and interest up to the 
6th July, 1906. The foundation of this judgment depends 
upon the application to the contract of the 4th.April, 1906, of 
the well-known rule by which the rights of vendors and 
purchasers of real estate are regulated in this country. In the 
English Courts, a contract for sale of real property makes the 
‘purchaser the owner in equity of the estate, and from this 
sprinciple it follows that, where the rights as to payment of 
interest on the purchase-money are not regulated by the terms 
of the contract, the purchaser is deemed to be entitled to the 
rents and profits of the property, as from the time when he 
-did take, or could safely have taken, possession; and interest 
son the purchase-money runs in favour of the vendor from that 
time. It has been pointed out to their Lordships that the 
underlying principle, upon which this rule depends, has no 
application to the sale of real estate in Lower Burma, since by 
section §4 of the Transfer of Property Act, 1882 (a statute 
‘made applicable to Lower Burma), it is expressly provided that 
‘such a contract creates no interest in or charge upon the 
‘land. If, therefore. the contract was silent in dealing with 
‘the question of interest, their Lordships think that. the 
-appellant would have strong ground for ‘contending that the 
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reasoning in the Court of Appeal could not be supported. 
It is an unfortunate fact that this argument never appears. 
to have been raised at any earlier stage of these proceedings ;. 
and their Lordships have not therefore the advantage of the 
opinion of the learned Judges of the Appellate Division upom 
this point. But the matter need not be pursued because, in 
their Lordships’ opinion, apart altogether from this con-- 
sideration, upon the true construction of the contract the: 
appellant must succeed. At the date when the contract 
was executed a valid legal mortgage was on foot, containing 
an express covenant for payment’ of the Rs.#50,000 and: 
interest until the debt was discharged. The money was. 
due when the contract was made, and the contract opens with 
the request for three months’ further time for payment of the 
“interest due thereon.” In this connection, it is clear 
that the “ interest due thereon” is the interest payable under: 
the mortgage deed up to the time, whatever it may be, on or 
before the 6th July, 1906, when the Rs. 50,000 might be 
paid. On failing to pay at the date, the agreement became 
operative for sale of the land, and the final words, in their 
Lordships’ view, which provided for deduction from the 
purchase price of the Rs. 50,000 “and all interest due 
thereon,” means that this deduction should be made at the time 
when the balance is to be paid, and this would be the completion 
of the contract. The mere fact that the phrase “interest due 
thereon” occurs twice in the contract does not involve the 
conclusion that the date up to which interest is to be calculated’ 
is the same on both occasions, but when once it is accepted 


" that the dates are different all difficulty disappears, since it 


then follows that interest is by. agreement continuing to run 
on the principal money. This interest is that reserved under 
the mortgage deed, and it must continue ‘to run until the debt 
is discharged, which can only be when the balance is struck 
and paid. If, therefore, possession had not been taken by the 
purchaser; and no default could be attributed to him, the- 
interest would have gone on until the transfer was executed 
but it appears that he has been put into possession under the- 


* contract, and of-course he could not both retain the rents and! 


receive the interest. The order therefore of the Registrar was: 
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quite right in allowing interest up to, but not beyond, the 
date when he took possession. 

Counsel for the respondents has urged that, by virtue of 
‘the contract, the mortgage was ended, since a mortgagee, who 
chas contracted to buy the equity of redemption, stands in the 
«position of a purchaser, which is inconsistent with that of a 
mortgagee. But, whatever might result from such argument, 
where the rights of the parties were entirely untouched by the 
-terms of the contract, such consideration cannot apply where 
the contract has itself provided what the rights are to be. 
This, in their Lordships’ opinion, is what the contract did, and 
:they therefore think that the appeal succeeds. 

The order appealed from must therefore be reversed with 
costs -here-and below, and the order of the Judge of first 
instance restored. The respondents will repay any costs paid 
to them by the appellant. Their Lordships will humbly advise 
His Majesty accordingly. 


Before Mr. Justice Maung Kin. 


P.A.L. (xow L.S.M.) SOMASUNDRAM CHETTY wv. (1) 
MAUNG SHWE BWA, (2) MAUNG PO TOK, (3) KO 


TUN BAW.* 
Doctor—for appellant. 


. Ba U—for respondents. 

Sale of immoveable property—Effect of non-payment of purchase- 
money. : 

In a sale of immoveable property, the non-payment of the purchase- 
money does not prevent the passing of the ownership of the property from 
the vendor to the vendee, and the vendee can, notwithstanding such non- 
‘payment, maintain a suit for possession of the property. The only remedy 
-of the vendor lies in a suit for.the recovery of the purchase-money. 

Baijnath Singh v. Paliu and others, (1908) 1.L.R. 30 All., 125 ; Shib 
Lal v. Bhagwan Das, (1888) 1.L.R. 11 All., 244; Umedmal Motiram v. 
Davu bin Dhondiba, (1878) 1.L.R. 2 Bom., 547 ; Sagaji v. Namdev, (1899) 
1.L.R. 23 Bom., 525—followed. 

P.A.L. (now L.S.M.) Chetty firm suéd Maung Shwe Bwa, 
Maung Po T6k and Ko Tun Baw for possession of.a one-third 
portion of holding No. 30, measuring about 56 acres, and for 
partition. The admitted facts are: the land belonged to Po 
Sin alias Nanda, Mutu and Pandz. The plaintiff firm bought 
from Nanda his one-third interest in the land on the 9th June 
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1915. These three owners had on the 22nd May 1912 
mortgaged the Jand to Maung Shwe Bwa and Maung Po Tok 
for Rs. 800. The latter (mortgagees) obtained a decree for 
interest due on the mortgage in Civil Regular No. 81 of 1915. 
and in execution of the decree a certain specified portion of the 
land measuring 16 acres was sold, the buyer being Maung Tun 
Baw. This was in 1916. On the 25th May. 1917, Mutu and 
Panda conveyed the holding to their “mortgagees, viz. Maung. 
Shwe Bwa and Maung Po Tok for the ostensible consideration. 
of Rs. 1,449 supposed to be made up of the principal and the: 
interest remaining due on the mortgage. 

The defence ‘was that the conveyance to the plaintiff was. 
not good in law, because he had not. subsequently obtained 
possession of the subject-matter of the purchase and that Nanda 
had no right to sell his interest to the plaintiff firm before the 
property was divided and shares of each co-owner allocated. 
On the pleadings there was no defence at all, unless it could be: 
proved that the conveyance was not good in law. 

The Court of first instance dismissed the suit for reasons. 
which are not good. The Lower Appellate Court found that 
as the plaintiff firm had not paid the consideration for the 
conveyance, no title had passed to them. It is not raised on: 
the pleadings that no consideration had passed.. There is. 
nothing in the judgment of the Court of First Instance touch= 
ing that question. Nanda in giving evidence incidentally said 
that the consideration of Rs. 400 had not been paid at the time 
the conveyance was executed and registered and that the 
plaintiff promised to pay the amount on their return to the 
village but had not so far fulfilled his promise and had not up: 
to the date of giving evidence paid the consideration. Upon 
this evidence as corroborated by another witness, Maung Pyu, 
the learned Judge of the Lower Court held that the conveyance 
was invalid. The learned Judge was obviously wrong. The: 
learned Counsel for the respondents is not able to support him. 
In Baijnath Singh v. Paltu and others (1) it was held following: 
Shib Lal y. Bhagwan Das (2), Umedinal Motiram v. Davi bin 
Dhondiba (3) and Sagaji v. Namdev (4) that-in a. sale of - 


(1) (1908) I.L.R. 30 All, 125. (2) (1888) I.L.R. 11 Ail., 244. 
(3) (1878) 1.L.R. 2 Bom., 547. (4) (1899) 15L.R. 23: Bona.;°52: 
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immoveable property even non-payment of the purchase-money 
does not prevent the passing of the ownership of the purchased 
property from the vendor to the purchaser and that the 
purchaser can notwithstanding such non-payment maintain a 
suit for possession of the property and that.the only remedy of 
the veador is a suit for the recovery of the purchase-money. 
The defendants have not raised the plea that the mortgage of 
22nd May 1912's still subsisting and ‘has not’been extinguished, 
For these reasons, this appeal ‘s allowed with costs throughout 
and there will be a decree in favour of the plaintiff firm as 
prayed fo in their plaint. 


\ Before Sir Daniel Twomey, Chief Judge, and Mr, Justice 
Maung Kin. 
THE ELLERMAN RICE MILLS, Lrp., v. (1) MAUNG PE 
GYI, (2) MA SAW KIN, (3) MAUNG AUNG BA.* 
Keith—for appellant. 
J. A. Maung Gyi—for 1st and 2nd seapteatattes 
3rd respondent—absent. 
Contract Act, IX of 1872, section 108—Mate’s receipt not a docu. 
ment of title, 
A mate’s receipt is not a document of title sinh is not negotiable. The 
property in the goods covered by it does not pass upon its transfer. 
Natcheappa Chetty v. I.F. Company, 7 Bur. L.T. 40—followed. 
_. Ramdas Vithaldas Durbar v. Amerchand & Co., (1916) 20 C.W.N. 
1182 ; Greenwood v. Holquette (1874) 12 Beng. L.R., 42—referred to. 


Maung Kin, J.—Plaintiff-respondent, Maung Pe Gyi, and 
his wife Ma Saw Kin sued Maung Aung Ba and defendant- 
appellants for the value of 5,080 baskets of paddy belonging to 
them, which they alleged had been. wrongfully sold by Maung 
Aung Ba to defendant-appellants, and obtained a decree for 
Rs. 8,244-5-0 with costs. The suit was defended by defendant- 
appellants but not by Aung Ba, who gave evidence in favour of 
plaintiffs. 

Pe Gyi’s case is as follows:—On the 17th July 1915 Aung Ba 
asked Pe Gyi at Wakéma, where Pe Gyi was residing, to help 
him by giving him paddy to mill at his mill called The Tara 
Rice Mill at Kemmendine. Pe Gyi put him off as he was too 
busy with arranging for the reception of certain péngyis wha 
were expected shortly at Wakéma, _On the 20th July 1915, the 

* Appeal against the decree passed by U Kyaw Nyein, District 
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1919. DOngyis arrived at about 10-30 in the morning and were taken 
Tir Enter. to Pe Gyi’s kyaung. In’ the afternoon about 4 o'clock Pe 
we Gyi arranged with Aung Ba to give him 7,500 baskets of paddy 
Dm to be milléd at his mill. Next day (21st July) Pe Gyi asked the 
MARRe: a agents of the Irrawaddy Flotilla Company for flats with the 
= result that flat No. 5 with the carrying capacity of 5,000 baskets 
of paddy was obtained. Pe Gyi’s paddy was at Kyigyaung, a 
village some miles distant from Wakéma. He sent Maung Po 
Te, his son-in-law, and Maung Po Thet to Kyigyaung to attend 
to the loading of the paddy in the flat. Po Kyun and Maung 
Nyan who were Aung Ba’s men were present at the loading. 
Under instructions from Pe Gyi, Maung Po Te asked Maung 
Kyun for a note showing that the paddy was taken to be milled 
and got Exhibit A (filed in the record of this suit) signed by 
Maung Kyun. This was on the 26th July 1915, when the flat 
went away to Rangoon in charge of Maung Kyun and Maung 
Nyan and on 27th July 1915 Pe Gyi received Maung Kyun’s 
note and the mate’s receipt (Exhibit A of the Criminal Record). 
Pe Gyi paid the cooly-hire for loading the paddy. On 28th July 
1915 Pe Gyi sent Maung Pan to Aung Ba at Rangoon with 
instructions to hand over the mate’s receipt to Aung Ba after 
receiving from Aung Ba a note showing that the paddy was 
given for milling only. About the 4th or 5th August Pe Gyi 
came to Rangoon and found Maung Pan ill with dysentery and 
that Aung Ba had obtained the mate’s receipt from Maung Pan 
without giving the receipt he wanted for jt. Attempts were 
then made to get into communication with Aung Ba but thelatter 
was not found until five or six days afterwards when he gave Pe 
Gyi Exhibit C which runs thus: “I beg to inform you U Pe 
Gyi. As regards your 5,000 baskets or more of paddy 
Mr. Achard said I want paddy, you must give me this paddy ; 
if le comes afterwards I shall settle it with price and take it; 
even if I am sued I shall defend. So saying he took away the 
receipt (or bill-of-lading), and he had the paddy measured at 
his mill. If you do not believe that Achard took (the paddy) in 
this manner please ask Maung Kyun and Po Nyan, Sir.” Pe 
Gyi then went to Irrawaddy Flotilla Company’s office and 
learnt that the flat had been sent to defendant-appellants’ mill 
at Dawbong. Next, Pe Gyi went to see Achard who was in 
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charge of the mill at Dawbong. The result was a scene between 
Pe Gyi and Achard. After this Pe Gyi decided to prosecute 
-Aung Ba and Achard and on 30th August filed a complaint 
‘before the District Magistrate, Rangoon, against both. 
Defendant-appellants’ case is as follows :— 

Aung Ba was their broker but on the 9th June they had 
-ceased to give him advances as he owed them money. On the 
31st July he brought them the mate’s receipt, and they madea 
-special advance of Rs. 1,500 against the paddy “covered by it. 
They endorsed the receipt and had the flat brought to their mill. 
"They took the paddy and set off its value against the advance 
-on it and the debt which Aung Ba had previously owed ; they 
-did not trouble about the name given in the mate’s receipt as 
the custom of the trade was. to treat the person in possession 
of the receipt as owner of the goods; they bought the paddy 

4 from that person and had paid him; they are therefore not 
Jiable for the paddy to the person who afterwards turns out to 
-be the real owner. Pa 

Previous to the institution of this suit, Maung Pe Gyi had 
sunsuccessfully prosecuted Aung Ba for criminal breach of trust 
‘in respect of the paddy. Pe Gyi had also endeavoured to add 
Achard of Ellermans as a co-accused with Aung Ba but the 
Magistrate declined to issue any process against him. In that 
vcase Aung Ba was held to.have established that he had bought, 
the paddy on credit. In this suit after some evidence was 
recorded by the trial Court the evidence in the criminal case 
avas treated by consent of parties as evidence in the suit. 

The following facts may be taken to have been admitted or 
proved :—Pe Gyi asked for the flat; the paddy was loaded 
under the superintendence of his men; he paid the cooly-hire 
for the lo&ding of the paddy; the mate’s receipt was in his 
name; he sent it to Aung’ Ba in Rangoon. These are facts 
which would constitute primd facté evidence of the ownership 
of thé paddy in Pe Gyi, but in view of the defence they are not 
in themselves sufficient. It may well be that Pe Gyi did all 
these acts at the request and on behalf of Aung Ba but as 
these are usually the acts of an owner, it is more likely than 
not that they indicate Pe Gyi as. the owner. ~ Then we have the 
fact that Aung Bahad paid nothing for the paddy, not even 
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1919. earnest-money. This is an unusual feature in a sale of paddy, 
“Tue Eien. it being usual for the buyer to give .earnest-money or make: 
es, some part-payment. In my.opinion this goes to strengthen 
o the primé facie evidence. It has been pointed out by the 
baer PE Jearned Counsel for the appellant that the flat left Kyigyaung 
— in charge Of Aung Ba’s men and that that fact indicates that 
Aung Ba was the owner of the paddy. I do not think that that 
necessarily follows, for assuming the paddy was entrusted to 

Aung Ba, there was nothing peculiar in his men taking charge- 

of it. Pe Gyi produced three witnesses to prove. the arrange- 

ment he alleges to have been made in the afternoon of the 20th 

July. _They-are Hein Tuck, Po U and Po Shein. It is not 
contended that any of them is not respectable or that for some: 

special reason affecting their position in life they should be 
discredited. The only ‘argument | advanced against their 
testimony is that they were witnesses who dropped in casually 

and happened to be present to hear a most important conversa- 

tion concerning a transaction in which they themselves had no- 
interest. Hein Tuck arrived with the péngyis; Po U and Po 

Shein were residents of Wakéma ; these facts were aot disputed. 

Hein Tuck’s presence at Pe Gyi’s house after the comforts of 

the pongyis had been seen to at the kyaung was not unnatural 

nor was the presence of Po U and Po Shein, for the visit of the: 
péngyis was an.important event and friends and acquaintances 

of Pe Gyi would go to see him, some to get news of the pongyis, 

some to tell him that they wished to join him in’ his work of 

merit and so forth. And so far as Pe Gyi was concerned he 

was at leisure as the Péngyis had been duly accommodated at 

his kyaung and there was no reason why he should have delayed 

the transaction of the business which had been postponed. 

Under these circumstances I do not think it would be right to 

say that these three witnesses were casual witnesses and that 

their testimony should be treated in the way such witnesses are 

usually treated. We have also the evidence of Maung Kyaw 

Ya, who was at Wakéma on the 20th July. He. is a broker of* 
Rangoon and had gone there to buy paddy: He says he met 

Aung Ba there and that Aung Ba told him that he had come to 

take paddy from Pe Gyi for milling: _ There is also the evidence 

of Maung Pan who was sent to Rangoon with instructions to» 
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get a receipt from Aung Ba showing that the paddy was for 
milling and that Aung Ba confessed he had done wrong in sell- 
ing the paddy. The defence seeks to discredit _these two 
witnesses on the ground that they were not produced before 
the District Magistrate. They prove what is known as admis- 
sion evidence which is generally consideved to be of very little 
value and there is nothing unusual in-Counsel discarding such 
evidence ata trial, especially as in this case he has produced 
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documentary evidence of admission admitted to be correct by- - 


the opposite party (see Exhibit C).- In my opinion the mere 
fact that a witness was not called in another case is not suffi- 
cient to lead to the conclusion that his evidence has been 
manufactured afterwards. Maung Pan’s evidence is important 
as showing that he was sent by. Pe Gyi with the mate’s receipt. 
instructed as alleged. It is proved by Kyaw Ya’s evidence that 
Maung Pan did not want to part with the mate’s receipt, unless. 
he got a receipt showing it was for the purpose of being milled 
and that Maung Pan handed the mate’s receipt’ to Aung Ba,. 
because Maung Kyaw Ya himself innocently assured him that 
the custom was to give a receipt after the paddy had been 
measured, 7 

I now come to the consideration of Exhibit A filed on the 
record of the suit. The fact that it was given by Maung Kyun 
is sworn to by Po Te and Po Thet. Inthe criminal case Maung 
Kyun denied having signed it. Aung Ba says Po Kyun was his. 
man. Po Kyun denies that he was Aung Ba’s nian, but I do. 
not think it is seriously contended that he ‘is right. It is 
difficult to see why he attended the loading of the paddy, and 
why he sent the telegram, Exhibit 7 (Criminal Record), inform- 
ing Aung Ba of the coming of the flat by the Wednesday 
steamer, if he was not Aung Ba’s man. I do not, therefore, 
consider that Po Kyun’s evidence is reliable. It has been 
argued that if this Exhibit A had been given by a servant of 
Aung Ba, there would be no necessity for Pe Gyi to get another 
receipt of the kind from Aung Ba. In my opinion Pe Gyi’s 
idea was that it would be better to get-a receipt from Aung Ba 
himself and that he had done only what was possible in taking 
Exhibit A from Maung Kyun. “In my judgment the evidence 
does not justify the finding that Exhibit A is a forged document. 
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Against Pe Gyia letter dated 12th July, Exhibit 2 (Criminal- 
Record), was produced. This was said to have been written by 
Pe Gyi and sent to Aung Ba by the hand of Maung Po Oh. Pe 
Gyi denies having written it. There is only the evidence of Po 
Oh, Aung Ba’s uncle and employee, to show that Pe Gyi had 
written it. I do not think under these circumstances the letter 
can be held to have been proved. If proved, it would show that 
on the 12th July Pe Gyi expressed a desire to sell 7,500 baskets 
of his paddy. 

I now come to the telegrams which are alleged to have 
passed between Rangoon and Wakéma. Exhibit 3 of the 
Criminal Record is said to be from Maung Pe Gyi to Aung Ba 
and it is dated 15th July and runs thus: “Detained without 
selling paddy at 170 rupees, reply.” In the first place it is not 
easy to ascertain the meaning of this telegram. It may imply 
that the sender wished to sell the paddy to Aung Ba or that 
the sender had decided not to sell but to.retain it for some 
other purpose. _ But I do not think it is necessary to pay any 
attention to it as it has not been proved ; Pe Gyi denies having 
sent it. The next telegram is Exhibit 4 of the same record. 
It purports to be from Po Oh to Maung Ba. There is evidence 
to-.show that Aung Ba is sometimes called Maung Ba, so it may 
be taken as having been addressed to Aung Ba; itis dated 15th 
July and runs thus: “ Ko Pe Gyi’s paddy-10,000 at 170 if buy 
send money 1,500 urgent.” Po Oh says he sent this telegram. 
If this telegram represented the true state of affairs it certainly 
means that on that date Pe Gyi was likely to sell his paddy at 
the rate of Rs. 170. But. beyond Po Oh’s evidence there is 
nothing to show that the telegram did so. Exhibit 5 of the 
‘same record is another telegram dated 19th July; it purports 
to be from Aung Ba at Wakéma to himself, at Rangoon. It - 
runs thus: “U Pe Gyi paddy settled coming next steamer.” 
This may represent either of the two positions taken up by the 
parties in this case. Exhibit 6 of the same record is another 
telegram from Aung Ba at Wakéma to himself at Rangoon 
“Send Po Nyun to Wakéma.” This is of no importance. 
Exhibit 7 is another telegram from Maung Kyun to Aung Ba. 
T have already discussed what bearing this telegram has on the 
question of what part Maung Kyun took in the transaction. 
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Even supposing Exhibits 3, 4 and 5 indicate that Pe Gyi wished 

to sell his paddy to Aung Ba it does not necessarily follow. that 

he eventually sold it to Aung Ba: We may for the sake of 

argument assume that Pe Gyi had asked for earnest-money to 

the amount of Rs. 1,500. It is common ground that no money 

had been paid in respect of the transaction, therefore jt is very 
"likely that the transaction fell through and after that it may 
well be that Pe Gyi did the best thing under the circumstances 
i.e. he sent the paddy to Rangoon to be milled. Then again 
we find that Aung Ba had closed his mill from the month of 
April and the evidence tends to show that it was still closed in 
July. It is also clear that he owed a large sum of money to 
Ellermians who had ceased to do further business with him. If 
the telegrams, Exhibits 3,4 and 5, were sent by some one at the 
instigation of Aung Ba without the knowledge of Pe Gyiit may 
well be that Aung Bahad been making evidence in his own 
favour in order to shield himself against the consequences of 
his design to cheat Pe Gyi. It is quite possible under circum- 
staaces I have stated for Aung Ba to have the telegrams sent 
with the intention of making use of them afterwards in his 
own favour. In my opinion it will not be right to make use of 
these telegrams against Pe Gyi from any standpoint whatso- 
ever. P . 

The learned Counsel for Pe Gyi States that he does not 
support the allegation of collusion between Aung Ba’ and 
Mr. Achard or any of the allegations made by Aung Ba himself 
on oath against Mr. Achard. So that the case as against 
Ellermans stands thus: Aung Ba brought the mate’s receipt to 
them; as usual they treated him as the owner of the paddy and 
so bought it from him and paid him. As I have held the 
paddy was Pe Gyi’s, the question for consideration is whether 
the-mate’s receipt was a document of title and whether the 
goods passed upon its transfer. It has been held in Natcheappa 
Chetty v. Irrawaddy Flotilla Company (1) that a mate’s receipt 
of the kindin question is not negotiable and that property inthe 
goods covered by it does not pass upon its transfer. The 
learned Counsel for the appellants has referred us to the case 
of Ramdas Vithaldas Durbar v. Amerchand & Co. (2). That is 

(1) 7 Bur. L.T., 40. {2) 11916).20 C.W.N., 1182. 
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a latér case than the one above cited. In that casea Railway 
receipt was in question and it was held that the document was 
, a document of title within the meaning of sections 108 and 178 
of the Indian Contract Act.. The Privy Council laid it down 
that the test is whether the document in question is used in the 
ordinary course of business as proof of the possession or 
control of goods or authorizing or purporting to authorize 
either by endorsement or delivery the possessor of the docu- 
ment to transfer or receive the goods thereby represented, and 
their Lordships held that the Railway ‘receipt in question 
satisfied that test. In this case the previous case ‘was not 
referred to atall and it appears to me that the two cases were 
entirely different. The mate’s receipt in the former case, as 
indeed the mate’s receipt in the case before us, did not contain 
any condition or clause showing that the goods covered by the 
document would pass by its mere transfer. The Railway 
receipt in question in the later Privy Council case does, 
according to its conditions, pass by delivery. It has been 

pointed out that it has been established that it is the custom - 
for the millers not to pay any attention to the name given in 
the mate’s receipt but to look to the person who brings it and 
to treat him as the person entitled to sell the goods, and that 
the question whether the mate’s receipt is negotiable must be 
considered not only with reference to the contents ofthe docu- 
ment but also in accordance with the established custom ofthe 
trade. On reference to Mr. McCraken's evidence I find that 
the millers‘have dealt with goods covered by mate’s receipt 
like the onein question only where their own brokers brought 
them. Mr. McCraken clearly states that they would not deal 
with anybody and everybody who brings a mate’s receipt. 
»That being the ‘case it is unnecessary to pay any attention to 
the so-called cistom, The result is that Aing Ba’s possession 
of the paddy was a’qualified possession and is fot protected by 
exception 1 to section 108 of the Contract Act. See Greenwood 
-y. Holquette (3). It has been pointéd out that Aung Ba in his 
evidence states that he was to mill the paddy and then sell the 
rice. Nobody else‘in‘the case says that those were the terms 
of the entriistment. Pe Gyi does not say a word to that effect. 

4 « (3) (1874) 12 Beng, L.R., 42 
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But it has been- contended that Aung Ba is Pe Gyi’s witness 
cand that therefore Aung Ba’s evidence on this point can be 
~used against Pe Gyi. I do not agree. In my opinion Aung 
‘Ba’s evidence: should be put aside and Pe Gyi must stand or 
fall on the other evidence in the case. In that view of the 
case it would not be fair to rely on the portions of Aung Ba’s 
-evidence which go against Pe Gyi, and discard those portions 
which may be in hig favour. But even supposing that those 
-were the terms upon which the entrustment was made Aung 
Ba had’no powér to sell the paddy. Therefore it cannot be 
contended that the sale by him to Ellermans was authorized 
by Pe Gyi. 
For the above reasonsI would dismiss the appeal with 
costs. : a 
Twomey, C.J.—In this case the main question is one of fact, 
vis., whether Pe Gyi sold his paddy. to- Aung Ba on credit at 
Wakéma in July 1915 or whether he entrusted it to Aung Ba 
to mil! into rice, etc. That question was considered by the 
‘District Magistrate, Rangoon, who tried Aung Ba for criminal 
‘breach of- trust in- respect of this paddy and the District 
‘Magistrate decided that 'Aung Ba bought the paddy. The 
‘learned District Judge has now arrived at the opposite conclu- 
‘sion on virtually the same evidence. The only material 
difference is that Aung Ba having obtained an acquittal in the 
criminal case by satisfying the District Magistrate that he had 


bought the paddy has now takeni the side of ‘his former prose- 


.cutor and admitted that he received it only for milling. He 
-explains that he had to put up a false defence in the Magis- 
:trate’s Court for the simple reason that he had no true defence 
tothe charge. Aung Ba’s evidence is clearly tainted and the 
issue must be decided on the other evidence oral and‘documen- 
tary and on* the probabilities. The burden rests on the 
plaintiff of proving the transaction to have been a mere’ bail- 
ment for milling as hc alleges. 

The plaintiff produced three witnesses as to the arrange- 
‘ment alleged to have been made on the 20th July with Aung Ba 
to millthepaddy. The District Magistrate regarded them as 
casual witnesses but I concur in my learned’ colléagtie’s remarks 
on ‘this’ point aid’ I’ think their evidénté"is entitled” to 
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191 considerable weight. The District Magistrate pointed out that 
Tes Biss: this evidence is inconsistent with the telegrams produced by 
Miiis, Lrp., Aung Ba, for the telegrams would show that whatever the 

wins: pe 2"Fangement was between Pe Gyi and Aung Ba it was complet- 

Gyr. ed before midday onthe 20th July while Pe Gyi’s witnesses give 

_ the time of the oral arrangement between Aung Ba and Pe Gyi 

as 4or5 p.m.on the 20th July. The telegrams certainly appear 
to present an obstacle.to the plaintiff's case. . [refer especially: 
to the telegram Exhibit 4 in the Magistrate’ 's Court of the 15th 
July sent by Aung Ba’s Suncle-Po Oh from Wakéma to Aung Ba 
.at Rangoon and Aung Ba’s two telegrams, Exhibits 5 and 6, of 
19th and 20th July to himself at Rangoon. PoOh’s telegram 
says that Pe iGyi has 10,000 baskets for sale at Rs. 170, and 
that if Aung Ba wants it he should send Rs. 1,500, presumably 
as earnest-money. Aung Badid not send Rs. 1,500 but he 
came himself to Wakéma, and we find him there on the 19th 
and 20th sending telegrams to Rangoon which appear to mean 
that-he has settled with Pe Gyi and that the paddy was to be 
taken to Rangoon. As regards Po Oh’s telegram and Po Oh’s> 
evidence I think it is a reasonable explanation that Po Oh was 
really trying at first to buy paddy for Aung Ba and that Pe 
* Gyi was not unwilling to sell. Po Oh admittedly: tried to buy 
paddy (vide evidence of plaintiff's witness Po Shein in the 
Magistrate’s Court). The plaintiff denies sending the letter, 
Exhibit 2, by Po Oh to Aung Ba on the 12th July intimating 
that he had paddy for sale. Let it be assumed however that 
he really wrote this letter and is afraid to admit it; it does not 
follow that he sold the paddy in question to Aung Ba. Aung 
Ba did not bring the earnest-money, and it is highly improbable 
that he could have bought the paddy without paying earnest- 
money. Po Oh’s explanation that Pe Gyi excused payment of 
earnest-money as he is a relation of Aung Ba appears to be 
altogether unfounded. The assumption that Pe Gyi has con- 
cealed earlier negotiations for selling the paddy would explain 
Exhibit 2 and the earlier telegrams. As regards Aung Ba’s 
telegram to himself of the-19th (“U Pe paddy settled coming 
next steamer”) and 20th (“send Po Nyun to Wakéma”) 
I amunable to attach any material significance to them or 
to their dates. Aung Ba may well have sent these telegrams 
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anticipating that Pe Gyi would let him take the paddy for 
milling though he was unwilling to sell it on credit. It seems 
unnecessary to credit Aung Ba with a design to prepare false 
documentary evidence in support of a projected fraud. 

On the other hand, the oral evidence produced by Aung Ba 
in the Magistrate’s Court to prove the sale to him at Wakéma 
does not inspire confidence. Po Ohis his uncle and Po Kyun 
is his employee. In the Magistrate’s Court they supported 
Aung Ba’s defence, a defence which he now entirely repudiates, 
and they were not examined in the District Court. Po Kyun 
in supporting the defence in the criminal case denied that the 
signature on Exhibit A (District Court record) is his. The 
evidence that he did sign it is that of Pe Gyi’s son-in-law Po 
Te who wrotethe body of Exhibit A, and Po Thit who took 
Exhibit A from the paddy loading place at Kyigyaung to Pe 
Gyi at Wakéma. I think the probabilities are in favour of a 
receipt of some kind being required by Pe Gyi, for none of his 
men were going with the paddy flat to Rangoon and in these 
circumstances it would be natural to take an acknowledgment 
from Aung Ba’s men, whether the paddy was going to Rangoon 
to be milled as Pe Gyi’s paddy or whether it had been sold to 
Aung Ba on credit. The District Magistrate’s suggestion that 
Po Kyan may have signed Exhibit A without reading it is far 
fetched, and I cannot agree with the District Magistrate that 
the admission in Exhibit A that the paddy was shipped for mil: 
ling goes for nothing because Po Kyun had no authority to bind 
Aung Ba. It is clear that Po Kyun was acting on behalf of 
Aung Ba at the time, and if he really admitted that the paddy 
was being taken to Rangoon for milling it would be a fact of 
great importance. 

I pass over the facts as to the hiring of the flat, the taking 
of the paddy to Rangoon by Aung Ba’s men, and the despatch 
of Maung Pan to Rangoon with the mate’s receipt. These facts 
are equally consistent with the plaintiffs case and the defend- 
ant’s case. When Maung Pan got to Rangoon he was induced 
by Aung Ba to hand over to him the mate’s receipt although 
Aung Ba did not give him the acknowledgment of receipt of the 
paddy for milling which, according to plaintiff’s case, Maung 
Pan had been instructed to get. Maung Pan and Kyaw Ya,the 
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broker at whose house Maung Pan put up in Rangoon, explained 
why Maung Pan gave up the receipt. Aung Ba said that he 
would give the acknowledgment after measuring the paddy at 
his mill and Kyaw Ya who was an experienced broker assured 
Maung Pan that this was the usual custom. Aung Ba then 
took the mate’s receipt to Ellermans and made over the paddy 
to them as his own. He had already committed himself to 
Ellermans by taking an advance of Rs. 1,500 from them on this 
paddy. 2 
For the appellant stress has been laid on the failure of Pe 
Gyi in the criminal case to examine Maung Pan and Kyaw Ya 
as witnesses. Asa matter of fact Kyaw Ya was subpoenaed 
and he actually appeared in the Magistrate’s Court but the 
prosectiting Counsel did not examine him. It was apparently 
considered that his evidence was rendered unnecessary by 
Aung Ba’s admission that he had sent the letter, Exhibit C, to 
Pe Gyi about the 5th or 6th August, after Pe Gyi’s arrival in 
Rangoon. Exhibit C appears to mé.to be Aung Ba’s apology 
to Pe Gyi-for having parted with possessjon of Pe Gyi’s paddy 
and so the District Magistrate at first regarded it. But the 
District Magistrate thought it could also be read as Aung Ba’s 
apology for being unable to pay for paddy which he had bought 
on credit, It seems to me that if the fact to be explained by 
Aung Ba was merely that he was not able to pay for paddy 
which he had bought on credit he would have couched his 
letter very differently. He would only have to say that he 
could not pay Pe Gyi because Mr. Achard, instead of paying 
cash down as Aung Ba hoped, had taken the paddy in satisfac- 
tion of a balance of previous advances repayable by Aung Ba. 
It would not have been necessary at all for Aung Ba to say that 
Achard had taken the mate’s receipt and. dispossessed him of 
the paddy. I agree with my learned colleague in thinking that 
we should not disbelieve Maung Pan and Kyaw Ya merely 
because they were not examined in the criminal case. Maung 
Kyaw Ya so far as the record shows is an independent witness 
of some standing and his evidence is important not only in 
regardto Aung Ba’s admissions that the paddy was made over to 
him for milling but alsoin furnishing an explanation of the delay 
on the part of Pe Gyi in not taking action against Aung Ba 
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when he discovered Aung Bas perfidy. Pe Gyi got Exhibit C 

“on the Sth or 6th August. He did not go to enquire at the 
Flotilla Company’s office till the 12th August. He made no 
complaint to the police and did not file his complaint to the 
Magistrate tillthe 30th August. From Kyaw Ya’s_ evidence it 
appears that Kyaw Ya used his influence fo dissuade Pe Gyifrom 
starting criminal proceedings at once. There was an attempt 
to settle the matter amicably but the attempt fell through and 
Pe Gyi about the 14th August went back to Wakéma to get 
evidence and funds for the prosecution. I think therefore the 
subsequent delay is sufficiently explained by Kyaw Ya’s 
evidence. Burmese cultivators and paddy traders are not ina 
hurry to appeal to the authorities about their business disputes 
solong as thereis any prospect of settling their disputes 
privately. 

But no explanation is offered of Pe Gyi’s inaction during 
the first four or five days after his arrival in Rangoon, i.e. 
before he got Exhibit C. When on his arrival he learned that 
Aung Ba had taken away the mate’s receipt, the natural course 
for him was to go or send to Aung Ba’s mill (the Tara Mill) and 
see if his paddy was there. He did not do so but confined him- 
self to seeking out Aung Ba without success. I cannot see 
however that Aung Ba’s apparent inaction during the first few 
days after his arrival in Rangoon is really a material circum- 
stance. For even if he had sold the paddy on credit to Aung 
Ba one would still expect him to go to the Tara Mill and find 
out what had become of his paddy, the’ price of which ex- 
hypothesi was unpaid. His inaction may be explained by sup- 
posing that upto the time of receiving Exhibit C he trusted 
Aung Ba to act squarely. 

On reviewing all the evidence in the case I think the plain- 
tiff has discharged the burden of proof. He had in the 
previous year 1914 delivered 10,000 baskets of paddy to Aung 
Ba for the purpose of being milled into rice, etc., and there is 
nothing primé facie improbable in his delivering his paddy to 
be milled in 1915. There may have been some talk of selling 
“the paddy which fell through as Aung Bacould not pay earnest- 
money and then as the séason was far advanced (July) Pe Gyi 
would probably think that instead of waiting any longer for a 
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buyer it was better to mill the paddy and sell the rice as he 
had done in the previous year. He has produced witnesses 
who are apparently trustworthy and credible as to the actual 
arrangement of the 20th July. It is true that the District 
Magistrate had the advantage of seeing and hearing these 
witnesses in Court and that the District Judge had to assess 
the value of their evidence from their written depositions. But 
the District Judge, 2 Burman, was‘certainly not Jess qualified 
than the District Magistrate to weigh the evidence of these 
witnesses in the light of probabilities. There is no reliable _ 
evidence that Pe Gyi agreed to sell the paddy to Aung Ba. 
Exhibit C and the evidence as ‘to Aung Ba’s oral admission 
support the plaintiff's case. Aung Ba probably hoped that 
when the paddy was actually received by Ellermans they would 
pay him the price of it in full deducting only the Rs. 1,500 
advance, or if they set the value of this paddy against his 
previous debts he no doubt hoped that they would make him 
further advances out of which he could pay Pe Gyi the price 
of the paddy. ‘But this hope was disappointed. He received 
a further sum of only Rs. 200 odd when Ellermans took over 
the paddy and therefore Pe Gyi’s paddy instead of being the 
means of restoring Aung Ba’s finances brought him into the 
dock on a criminal charge. 2 . 
The case is therefore one of sale to a third party by a non- 
owner ‘and the question whether the third party, viz., the 
appellants, Ellermans, obtained a good title depends on section 
408, Exception I, of the Contract Act. It is argued for the 
appellants that according to Aung Ba’s evidence he was to mill 
the paddy and sell the rice and therefore had unqualified 
possession of the’paddy. Aung Ba’s statement on this point is - 
not corroborated and he is not a witness on whom any reliance 
can be placed, Even if his statement is true I agree with my 
learned colleague that he would not in that case be in a position 
to give a good title to a person buying the paddy from him. 
He was in possession of the paddy for the specific purpose of 
milling it; he was in possession asa miller not as a-broker or 
a warehouse-man. Something had to be done to the paddy 
before the owners alleged instructions to sell the rice could 
take effect and Exception I would not apply. Moreover the 
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question of good faith would remain. The mate’s receipt 
showed Pe Gyi as the name of thé shipper-of the paddy and 
any person buying it from Aung Ba-was put on inquiry as to 
Pe Gyi’s interest in the paddy. 

The learned Counsel further argued that a mate’s receipt 
of the Flotilla Company is a document of title enabling the 
holder to transfer the ownership of the goods covered by it. 
The Privy Council have expressly decided to the contrary in 
Natcheappa Chetty v. Irrawaddy Flotilla Company (1) but we 
were asked to hold that this decision has been deprived of.all 
weight by the later ruling in Ramdas Vithaldas Durbarv. 
Amerchand & Co. (2) in which their Lordships laid down a test 
for determining whether a given document isa document of 
title or not. It is urged that the Irrawaddy Flotilla Company’s 
mate’s receipt fulfils the conditions of this test. The earlier 
decision is not mentioned in the later one and.I.am unable to 
hold that the express and definite finding on the subject of. 
these mate’s receipts is affected by the general remarks in the 
later decision. But it may further be noted that the evidence 
on the record in the present suit does not show that the 
Flotilla Company’s mate’s receipt answers the conditions of 
the test given in the later case. The evidence prodyced by the 
appellants goes to show that millers trust their brokers to 
bring them mate’s receipts only for paddy which they have 
duiy bouglit.or which the owners have actually agreed to sell. 


There is no proof of a regular course of business by which. 


such a document is passed from hand to hand as proof that 
the possessor thereof has authority to transfer the ownership 
of the goods covered by it by endorsement or delivery of the 
document. 

I concur in dismissing the appeal with costs. 


(1) 7 Bur. L.T., 40. (2) (1916) 20 C.W.N., 1182. 
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Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
= Robinson. 
(1) MURLIDHAR BOGLA, (2) JAWALADUTT BOGLA v. 
* MANMULL KHEMKA* 
Bilimoria—for appellants. 
Das—for respondent. 
Civil Procedure Code, V of 1908, section 10—Stay of suit. 
In order to justify the stay of a suit during the pendency of a previously 
instituted suit between the same parties, it is not necessary that the relief 
sought in both suits should be “identical, but merely that the matter in 
issue or one of the principal matters in issue in both suits should be the 
same. and that the Court in which the previous suit is pending should be 
competent to grant the relief claimed in the subsequent suit. It 
is not necessary that the two Courts should have concurrent territorial 
jurisdiction in respect of the subject-matter. 
Balkishan v. Kishan Lai, (1888) 1.L.R. 11 All., 148; S. P. S. 
Chokkappa Chetty v. S. P. S.R. M. Raman Chetty, 9 L.B.R., 103— 
referred to, . 


Twomey, C.J.—The plaintiff-respondent Manmull Khemka 
as executor under the will of Birji Coomary who died on the 4th 
April 1916 filed a suit in the Amherst District Court, Moulmein, 
on the 28th July 1917 against the defendant-appellant Murlidhar 
Bogla and Jawaladutt Bogla for Rs. 77,945 due on a mortgage 
deed executed, by these two persons in favour of Birji Coomary 
on 14th December 1915. The mortgaged property consists of 
timber yards, buildings and plant thereon at Moulmein. 
Birji Coomary was the widow of Bugwan Das’ Rai Bahadur, 
and the mortgage was taken by her as “ Birji Coomary carrying 
on business under the name and style of Bugwan Das Rai 
Bahadur.” 

Before the filing of the above suit the two defendant- 
appellants had on the 9th June 1916 filed a suit in the Calcutta 
High Court against the executor Manmull Khemka for a 
declaration that they were entitled to the estate of Bugwan Das 
or in the alternative were entitled to the estate of Birji Coomary 
and they joined as co-defendant in that suit a minor 
Madan Gopal who was claiming Bugwan Das’ estate as adopted 
son of the widow of the adopted son, Mahadeo, of Bugwan Das 
and Birji Coomary. The two defendant-appellants claimed the 
estate as grandsons of Jugal Jaisore who was the brother of 
Bugwan Das’ father Jaitrup. 


* Revision against the order passed by D. O'Sullivan, Esq., 
District Judge of Amherst. 
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The learned Judge held that section 10 of the Civil 
Procedure Code was inapplicable and that the suit should 
proceed. He accepted the argument of Counsel that if the 


defendant-appellants succeeded in the Calcutta suit the~ 


Moulmein suit would be rendered useless. But he went on to 
say, “ That is not a sufficient ground for stay of proceedings 
under section 10. The test should beI consider no matter 
how the Calcutta case is decided would it dispose of the matter 
befor2 me?” and he pointed out that the Calcutta Court had 
no jurisdiction to grant relief in a mortgage suit in which the 
property was in Moulmein. Finally he held that for section 10 
to be applicable it was necessary that “the various incidents 
of the suits should be so far identical that they may, and if 
rightly decided should, lead to the same judgment.” 

This narrow view is not in accordance with the words of the 
section and is not supported by any authority. It wouldirender 
the provisions of the section to “a great extent nugatory by 
confining its operation in large classes of cases to Courts which 
have the same territorial jurisdiction, i.e. generally speaking 
to Courts in the same district. The section lays down that 
“No Court shall proceed with the trial of any suit in Which the 
matter in issue is also directly and substantially in issue in a 
previously instituted suit between the same parties . 
litigating under the same title where such suit is pending in the 

“same or any other Court in British India having jurisdiction 
to grant the relief claimed. . .” Thus three conditions 
are laid down, first, the matter in ‘issue in the later suit must 
also be.directly and substantially in issue in the previous suit, 
secondly, the parties in the previous suit must be the same.as 
the parties in the later suit and they must be litigating under. 
the.same title, and thirdly, the previously instituted suit must 
be pending in a Court which has jurisdiction to grant the relief 
claimed in the subsequent suit. 

The corresponding section (12) of the 1882 Code required 
that the earlier pending suit should have been “ for the same 
relief” as the later suit. Under the present Code it is clear 
that identity of relief is no longer~essential, and that the 
-criterion now is“ the matter in issue.” We have to see 
whether the matter in issue in the later suit is directly and 
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substantially in issye in the previously instituted suit. But it 
usually happens there is more than one matter in issue ina 
suit and it would not be reasonable to construe the words “ the 
matter in issue” as “all and every one of the matters in 
issue.” _ To give due effect to the plain intention of the section 
it seems necessary to construe the words “ the matter in issue ” 
as referring to the principal or one of the principal matters in. 
issue. In the present case the right of the defendant-appellants 
to inherit Bugwan Das’ estate-is one of the principal matters in 
issue in the Moulmein suit. The claim of the defendant-appel- 
lants to be heirs may or may not be a complete answer to the 
mortgage claim by the executor but there can be no doubt that 
it is properly in issue in the mortgage suit. If the defendant- 
appellants succeed in the Calcutta suit in establishing their 
claim as heirs it would apparently follow that they will be 
entitled to the whole estate and it would be opento them toargue 
that the mortgage debt due by them has become mergedin their 
own estate. The same question, i.e. the right to Bugwan Das’ 
estate, forms the main issue in the Calcutta case. The 
parties to the Moulmein suit are parties also to the Calcutta suit 
and they are litigating under the same title in both Courts. 
We have no doubt also that as the section now stands the 
Calcutta High Court has jurisdiction “to grant the relief 
claimed” in the Moulmein suit. The section does not require 
that the Calcutta Court should have jurisdiction to grant the 
particular relief prayed for in the Moulmein suit, i.e. a mortgage 
decree in respect of property situated in Moulméin. It 
might have been so under the old Code; but all that the 
present section requifes is that the Court in which the previous. 
suit is pending should be a Court in British India competent to. 
grant the relief in such a suit as that subsequently instituted. 
The Calcutta High Court has unlimited jurisdiction and is 
therefore competent to grant relief ina mortgage suit of any 
value. The words “any Court in British India” and the 
explanation appended to this section show that what the 
legislature had.in view was not the local limits of territorial 
jurisdiction. It would clearly be contrary to the intention 
of the legislature’ as expressed in’ this section that two 
suits having the same“matter in issue should be allowed to- 
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proceed simultaneously in two British Indian Courts of equal 
jurisdiction, merely because the relief claimed in one case 
related to land in one district.and in the other to land in another 
district, and this would be the: result if the view expressed by 
the District Judge in this case were to prevail. 

I would therefore set aside the order of the District Court 
and direct that the Moulmein suit shall not proceed until the 
Calcutta suit is decided, and the respondent should pay the 

_ appellants’ costs of this appeal; advocate’s fees five gold 
mohurs. - 

Robinson, J.—I am of the same opinion. . 

There is a marked difference between the wording of 
section 10 of the present Code and that of the corresponding 
section in the Code of 1882. The former Code required that 
the previously instituted suit should be “ for the same relief” 
and that the Court in which it was pending should have juris- 
diction to grant the identical?relief prayed for in the later suit. 

This led to many decisions emphasizing the necessity for 
the same relief Being prayed for in both suits. 

In the present Code the words “ for the same relief” have 
been omitted altogether and the words “jurisdiction to grant 
such relief” have been altered into “jurisdiction to grant the 
relief claimed.” This change is significant and wasclearly not 
due merely to an attempt to improve the phraseology but to an 
intention to change the principle which should govern the 
application of this provision of the law. It is no longer the 
identity of the relief sought which is to justify the stay of a 

. suit but the similarity of the matter in issue. If the matter in 
issue in the two suits is the same the later suit can be stayed 
without regard to the relief sought. 

Jurisdiction to grant the identical relief limited toa very 
large extent the cases to which the provision could be applied 
and the advantage or necessity for such a limitation is not easy 
to appreciate. The Court in which the first suit is instituted 
must now have jurisdiction to grant the relief claimed and the 
effect of the change in the wording as to relief must be held to 
govern also the provision as to jurisdiction. Theinterpretation 
of the section as a whole must be consistent and therefore it is 
no longer possible to insist that the Court in which the firstsuit 
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is pending must have jurisdiction to entertain and determine 
the later suit. To so hold would stultify the change that 
was effected in the governing factor of the application of the 
provision. It is, therefore, in my opinion, no longer possible 
to hold that because the Court in which the first suit was 
instituted could not try the later suit since it related to 
immoveable property situated outside its territorial jurisdiction 
the provisions of section 10 cannot be applied where the case 
was otherwise a fit and proper one for the application of the 
provision. It must be held that the jurisdiction was intended 
to be not absolute but concurrent in degree. 

One of the main defences in the later suit if not entirely 
the whole defence is the very matter to establish which the 
suit was filed before the High Court of Calcutta. This matter 
must be adjudicated in the later suit. The matter in issue 
is directly and substantially in issue in both. suits and all the 
objections to both’suits proceeding simultaneously, objections 
which are the foundation for the provision of the section, are 
present in this instance. * 

The Moulmein Court cannot in my opinion proceed with 
the trial and its order should be set aside. 

lagree in the proposed order as to costs and advocate’s 
fees. 


Judgment passed by Sir Daniel Twomey, Chief Judge, and 
Mr. Justice Robinson in Review of the above Judgment. 
MANMULL KHEMKA v. (1) MURLIDHAR BOGLA, 

(2) JAWALADUTT BOGLA. 
Das—for applicant. , i 

The main ground of this application is that in our decision 
in Civil Revision No. 29 of 1919 the construction put upon the 
words “ any other Court in British India having jurisdiction to 
grant the relief claimed” in section 10 of the Civil Procedure 
Code iserroneous. We held that for the purposes of section 
10 the Calcutta High Court has such jurisdiction to grant 
the relief claimed in the later Moulmein suit, in the sense that 
the Calcutta High Court has unlimited jurisdiction as regards 
the kind of suit or its pecuniary value, although it has not 
jurisdiction to grant the particular relief claimed in the 
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Moulmein suit, namely,a mortgage decree in respect of immove- 
able property in Moulmein. It is argued that we should con- 
strue the words referred to in the same sense as the words 
“a Court competent to try such subsequent suit ” in the next fol- 
lowing section 11 andas the words “a Court of competent juris- 
diction” in section 13. The learned Counsel for the applicant 
has called our attention to authorities from which it clearly 
appears that the rule of res judicata is applicable only when the 
two Courts in question have concurrent jurisdiction notjonly as 
regards pecuniarylimits and the kind of suit butalsoterritorially, 
But as pointed out in Balkishan v. Kishan Lal (1) the rule asto 
stay of.a suit“ forms no part of the rule of res judicata 
though the reason upon which it is based is in some respect 
similar in principle to the doctrine of res judicata.” The 
difference of wording in “section 10 on the one hand and 
sections 11 and 13 on the other is sufficient to indicate that a 
wider application was contemplated for the former section 
and this view is strongly supported by the change effected 
in the wording of section 10 by the new Code of 1908 
as already mentioned in our orders in the Revision case. 
Mr. Das can cite no authority in support of his contention that 
as regards jurisdiction we should apply the same construction 
to section 10 as to sections 11 and 13. He urges that though 
the expressions used are different it could never have been 
intended to stay a suit during the pendency of an earlier’ suit 
unless where the’decision in the earlier suit would operate as 
res judicata in the later. It is not necessary for us to consider 
how far the decision in the Calcutta suit will operate as res 
judicata in the Moulmein suit. For we think it plain that the 
stay of a suit during the pendency of another connected suit 
between the same parties may be highly desirable apart 
from the question whether the decision of the earlier suit-will 
operate as res judicata or not. It is obviously inconvenient 
that parties should conduct parallel litigation in two Courts 
relating to the same issue and probably requiring the same 
witnesses and documents to be produced and the inconvenience 
is not lessened when the two Courts are situated far anart from 
one another as in the present case. 
(1) (1888) I,L.R, 11 All., 148. - 
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_ The above remarks relate chiefly to paragraph 2 of the 
application but they dispose also of the first paragraph. We 
did not overlook S. P. S. Chokkappa Chetty v. S.P.S.R.M. 
Raman Chetty (2). At the hearing our attention was called to 
that ruling on section 13 of the Civil Procedure Code and it 
was duly considered. . 

The only remaining ground is that the parties in the two 
suits are not the samé. The parties to the Moulmein suit are 
also arrayed against one another as parties in the Calcutta suit. 
The mere fact that the mindr Madan Gopal was added as a 
co-defendant in the Calcutta suit does not in our opinion 
prevent the application of section 10 as between the partiesin 
the Calcutta suit who are parties also in the Moulmein suit. 

The application is dismissed.* 





. Before Mr. Justice Rutledge. 
MA THEIN NU ». MA THE HNIT.* 
: J. R. Das—for applicant. 
Villa—for respondent. 


Code of Criminal Procedure, V of 1898, section 528—Power of High 
Court to set aside an order passed by a Magistrate under section 523, 
Code of Criminal Procedure, and to order restitution of the property. 

The High Court has power in its revisional_jurisdiction to reverse an 
order for the disposal of property passed by a Magistrate under section 523, 
Code of Criminal Procedure, and to direct restitution of the property. 

Kyin Tony. E Cho, 4L.B.R., 14; Inre Annapurnabai, (1876-77) 
LL.R. 1 Bom., 630; Basudeb Surma Gossain v. Nasziruddin, (1887) 
I.L.R. 14.Cal., 834—dissented from. 

Kirpal Singh y, Lahbu, (1895) P.R. Cri. Judgts. No. 5, 17; 
Sheonandan Singh v. Bholanath Pattak (1914) 18 C.W.N., 1147; and 11 
Ind. Case, 584.—followed. 

Ram Chandra Mistry v. Nobin Mirdha (1898) 1.L.R.25 Cal., 630; In 
re Ratanlal Rangildas (1893) 1.L.R. 17 Bom., 748 at 754; In re Devidin 
Durgaprasad (1898) 1.L.R. 22 Bom., 844; Queen-Empress v. Joti Rajnak 
(1884) I.L.R. 8 Bom., 388; Queen-Rmpress v. Tribhovan Maneckchand 
(1885)1.L.R. 9 Bom., 181; In re Ahmed Saheb (1888), Ratanlal’s Unreported 
Criminal Cases, 365; Nga Pu v. King-Emperor, Criminal Revision 
No. 4768 of 1919—referred to. 

Rutledge, J.—This is a petition to revise the order of the 


Commissioner of Police, acting as a Magistrate of the Ist 


_Class, passed under section 523 of the Code of Criminal Pro- 


cedure directing that certain jewelry seized by the police in 


(2)9 L.B.R., 103. 
* Criminal Revision.against the arder passed by E. C. S. Shuttle- 
worth, Esq., Commissioner of Police, Rangoon. 
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the course of investigating a charge against the applicant under 
- section 406, Indian Penal Céde, be given to the respondent. 
Applicant claims that nine articles or sets of articles belong to 
her and as they were taken from her custody they should have 
been given back to her. A great many cases have been quoted 
[Kyin Ton v. E Cho (1), In re Annapurnabai (2), Basudeb 
Surma Gossain vy. Naziruddin (3), Ram Chandra Mistry v. 
Nobin Mirdha (4), Kirbal Singh v. Lahbu (5), In ve Ratanlal 
Rangildas (6), Sheonandan. Singh y. Bholanath Pattak (7), 
In re Devidin Durgaprasad (8); Queen-Empress v. Joti Rajnak 
(9), Queen-Empress v. Tribhovan Maneckchand (10), In re 
Ahmed Saheb (11) and 11 Indian Cases, §84] as wellas a recent 
order of Mr. Justice Duckworth in Nga Pu v. King-Emperor 
(12). I have myself called for and perused the order of 
Mr. Justice Robinson in Pwe Muv.T. A. Parry (13). The 
several cases turn on their own facts and to apply the several 
dicta therein expressed without closely appreciating the facts 
would only lead to confusion. By section 523 a Magistrate is 
empowered to make such order as he thinks fit respecting the 
disposal of any property or the delivery of it to the person 
entitled to the possession thereof which has been seized or 
found under circumstances which create suspicion of the com- 
mission of any offence. The discretion‘which the section gives 
to the Magistrate is a judicial one, that is to say, he must. not 
act capriciously. _ 2 
It has been urged that he must hold an enquiry before he 
passes an order under this section. If by this is !meant a judi- 
cial enquiry upon oath I do not agree, as there is no warrant 
for such a contention in the words of the section. All that is 
required is that the Magistrate should have material before him 
to satisfy him who is entitled to possession. ‘When a case fails 
the material may be sufficient in the police papers to order the 
property to be restored to the person from whom it was seized. 


(1) 4 L.B.R,, 14. (2) (1876-77) 1.L.R. 1 Bom., 630, 
(3) (1887) I.L.R. 14 Cal., 834. (4) (1898) I.L.R. 25 Cal., 630 

(5) (1895) P.R. Cri. Judgts. No. 5,17. (6) (1893) I.L.R. 17 Bom.,748 at 754 
(7) (1914) 18 C.W.N., 1147, (8) (1898) I.L.R. 22 Bom., 844. 

(9) (1884) I.L.R. 8 Bom., 338. (10) (1885) 1.L.R. 9 Bam., 131. 


(11) (1888) Ratanlal’s Unreported Criminal Cases, 665. 
(12) Cal. Rev. No. 4768 of 1939. (13) Crl. Rev. No. 748 of 1919, 
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On the other hand, these papers may show that though no crime 
was committed, some other person is entitled to possession. If 
the police papers are not sufficient in the Magistrate’s judgment 
to show who is entitled to possession he should hold an 
enquiry and examine such witnesses as he deems necessary to 
decide the question. If he passes an order deciding who is 
entitled to possession without any material, this Court can and 
in the past has revised and in some cases reversed his | 
order. ‘ ‘ 

It has been held by Mr. Justice Hartnollin Kyin Ton v. 
E Cho (1) that though the Chief Court has ‘power to set aside 
the Magistrate’s order it has no power to order restitution. In 
this the learned Judge has followed two fairly old cases In re 
Annapurnabai (2) and Basudeb Surma Gossain v. Naziruddin(3) 
(under the old Code) where the statement is made without any 
reasons being given. A full Bench of the Punjab Chief Court 
[Kirpal Singh v. Lahbu (5)] declined to follow these decisions 
and ordered restitution on reversing a Magistrate’s order under 
section 522, Their reasoning applies equally to an order under 
section 523 and is in my opinion correct. In Sheonandan Singh 
v. Bholanath Pattak (7) a Bench of the Calcutta High Court 
directed the Magistrate to restore possession of a garden on 
their setting aside the Magistrate’s order under section 517. 

Mr. Justice Duckworth’s order in Nga Pu v. King-Emperor 
(12) is very brief, but it is clear that he not only set aside the 
Magistrate’s order but directed restitution, and consequently 
did not follow Mr. Justice Hartnoll’s ruling. I consequently 
do not consider myself bound by it and if I found it necessary 
to set aside the Magistrate’s order in my opinion this Court has 
power to order restitution. 

At the hearing I reserved orders to have the police papers 
which were in Burmese translated in order to see if the Com- 
missioner had had materials before him to justify his passing 
any order. I have now perused these papers. The statements 
are not at all clear although’they are numerous and I do not think 
that I would have given thesame decision as the Commissioner 


() 4L.B.R., 14. (2) (1876-77) 1 Bom., 630. 
(8) (1887) I.L.R. 14 Cal. 834g (5) (1895) P.R. Cri. Judgts. No. 5, 17, 
(7) 1914) 18 C.W.N., 1147. (12) Crl, Rev. No. 4768 of 1919. 
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in respect to them, but it would take considerably more 
than this in my opinion to justify me in setting aside his order. 
There was material before him upon which he could pass his 
order as to who should have possession of these things. The 
order as to custody does not affect the legal ownership of the 
articles. It is, especially in.a case of jewelry which can be 
easily converted, important that the articles should not be given 
into the custody of a person not entitled to them, as they can 
easily be converted. In |this case however considerable time 
has elapsed since his order, and if they have been converted, 
even though I have held that the Court is not shorn of power to 
enforce its orders, I do not see what order to pass which would 
be of any utility under this section if in fact the jewelry has 
already been converted. ‘ 

It is to my mind a case that can only be decided by the 
Civil Court, if the parties do not take the obviously reason- 
able course of referring the matters in dispute to the friendly 
arbitration of some person or persons in whom they both have 
confidence. Consequently Iam unable to interfere with the 
Commissioner’s order in revision. 








Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Robinson. 
MAUNG KWAI, Minor, BY HIS NEXT FRIEND MAUNG BA 
MAUNG v. YEO CHOO YONE alias MA'CHOG YONE.* 


Rahman—for appellant. 
Ah Yain—for respondent. 

Chinese Buddhists—Customary Law—Wiills. 

The Law of Succession applicable to Chinese Buddhists is the Custo- 
mary Law, which contemplates the disposition'of property by Will. 

Hong Ku and one v. Ma Thin, S.J.L.B., 135; Fone Lan v. Ma Gyi, 
2 L.B.R., 95—followed. 

Appendix VI, L.B.C.M., Vol. 11; Alabaster's Notes and Commen. 
taries on Chinese Criminal Law, page 580; Jernigan’s “ China .in 
Law and Commerce,” pages 133 and 144, and Translation of the Ta 
Tsing Leu Lee by Sir George Staunton (edition 1810), section 78— 
referred to. 

The only question in this appeal is whether a Chinese 
Buddhist can make a will. The point was really settled in 
Hong Ku and one v. Ma Thin (1) in which was set out, the 

(1)-S.J.L.B., 135. 

°A against the order passed by D. D. Nanavati, Esq, 
pete frase of Hanthawaddy. 
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opinion of the iStipreme Court at Hongkong to.the effect that 
a Chinaman can, under the laws of. China, make a will subject 
to a vague control by the family or clan. Appendix VI 
L.B.C.M., Vol. I], contains‘a memorandum on the use of Wills 
among Chinese, The author was His Britannic Majesty’s 
Consul-General at Canton and he records that, while the 
Chinese Statutes took no notice of wills, the Chinese constantly 
resort to this mode of distributing their property and the 
Courts take notice of such dispositions. In Alabaster’s Notes 
and Commentaries on Chinese Criminal Law at page 580a 
case decided by a Chinese Magistrate is given in which a will 
was set aside because female heirs had been preferred to male 
heirs. : 

In Jernigan’s “ China in Law and Commerce,” page 144, it 
is mentioned that it is not unusual foriparents to leave written 
instructions as to their wishes ;for the distribution of their 
property. There is another passage on page 133 on which 
reliance has been placed by the appellant's learned Counsel. It 
refers to the 78th section of the Chinese Criminal Code as 
almost entirely restricting the disposal of land by will.. We 
have referred to the translation of the Ta Tsing Leu Lee 
by Sir George Staunton (edition 1810) and section 78 contains 
nothing to stipport Jernigan’s. dictum. Moreover, Jernigan 
was probably veferring to ancestral land which must in the 
ordinary course descend to male heirs and could not therefore 
be devised to strangers by will. , 

It is sufficiently clear that the Chinese Customary Law 
contemplates the disposition of property by will, and as held in 
Fone Lanv. Ma Gyi(2) the law of succession applicable to 
Chinese Buddhists is the Customary Law. 

The appeal is dismissed with costs. Advocate’s fee three 
gold mohurs. " 

(2) 2 L.B.R., 95. “ 
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Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Robinson. 
M. M. K. KOTTAYAN CHETTY v. 1. PALANIAPPA 


CHETTY anp 2. VELLIAPPA CHETTY.* 
Das—for appellant. * 
Burjorjee—for 1st and 2nd respondents. * 
N. S. Aiyer—for 3rd respondent. 

Indian Limitation Act, 1X of 1908, 1st Schedule, Articles 57, 59 
and 60-—-Fixed deposit and current account—Distinction between 
meanings of the expression “.on demand” in Article 59 and in 
Article 60. 

Money deposited with 2 Chetty on thavanai account is money on 
fixed deposit, and is not repayable until the end of the period of contract. 
It is then repayable on express demand being made, but if repayment is 
not asked for it remains on current account and is repayable at once 
without demand. The limitation of suits in connection with money which 
is lent on thavanai account, that is on fixed deposit, is governed by 
Article 60 of the Ist Schedule to the Limitation Act, and in this Article the 
expression ‘on demand” is used in the popular sense and means “ on 
express demand being made.” In Article 59, onthe other hand, the 
‘expression “‘on demand” is used in its legal signification, that is‘ at 
once, without demand” or ‘* forthwith.” 

The limitation of suits in connection with money which is retained in 
current account is governed by Article 57 of the ist Schedulc. 

Annamalai Chetty v. M.L.R.M. Lutchman Chetty, 8 L.B.R., 526— 
overruled. 

V. Balakrishnudu v. Narayanasawmy Chetty, (1912) 1.L.R, 37 
Mad. 175—approved. 

Rameshwar Mandal v. Ram Chand Roy and another, (1884) 1.L.R., 
10 Cai., 1033 ; Ishur Chand Bhaduri v. Jibun Kumari Bibi, (1889) 
I.L.R. 16 Cal. 25; and Foley v. Hill, 2 H.L.C. 28—referred to, 

Twomcy, C.J.—This suit was brought by M.M.K. 
Kottayan Chetty against the A.V.P.P. Chetty firm of Pa-an 
for the recovery of Rs. 33,439-4-0, with costs and interest to 
date. The plaintiff's case as stated in his first plaint dated the 
Ist May 1911 was that he lent the defendant-firm Rs. 27,305- 
7-0, on 2nd May 1908 repayable with interest at the prevailing 
Chetties’ rate of interest after two months. But in a sub. 
sequent amended plaint dated the 13th November 1912 his 
case was stated differently. He then gave particulars of 
various deposits beginning on the Ist November 1904 and 
ending on the 4th September 1906 all bearing interest which 
was. to’be compounded after every two months and the total 
of these deposits amounted on the 4th September 1906 to 


Rs. 16,206. He madea separate deposit of Rs. 14,000 on Ist * 


* Civil First Appeal against the decree pasied by Maung Hla 
Additional Dist judge of Amberse, Pt? Mount Hla Bow, 
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May 1906 on the same terms, and after withdrawing Rs. 7,500: 
of these deposits there was a balance of Rs. 6,958-12-0 in his 
favour on the 3rd September 1906 which sum was credited to 
his account. Subsequently there was a settlement of account 
on the 2nd May 1907. Particulars of this settlement are not 
stated; but it is alleged that there was a further settlement 
ayear later onthe 2nd May 1908 when Rs. 27,305-3-0 was 
found to be due tohim. The difference between Rs. 27,305-3 
and Rs. 33,439-4-0O=Rs. 6,134-1-0 represents interest for three 
years from the 2nd May 1908 to the date of the suit. It is not 
explained how this sum of Rs. 6,134-1-0 is calculated. It 
works out to 10 annas per cent. per’ mensem for the whole 
period of three years. 

The District Court held that the suit was barred by limi- 
tation. The learned Judge construed paragraph 8 of the 
plaint as meaning that the last renewal of the two monthly 
thavanai loan accounts was on 3rd September 1906 and,. 
referring to Annamalai Chetty v. M.L.R.M. Lutchman 
Chetty (1), he treated the period of limitation as running from 
that date under Article 57, Limitation Act. 

The plaintiff's case is that the thavanai arrangement con- 
tinued till the date of settlement on 2nd May 1907 and even 
after that date, and that limitation did not begin to run against 
him even wher the thavanai arrangement had ceased because 
the case is governed by Article 60 and no demand was made 
for repayment until within about two years of the suit. It is. 
urged for the plaintiff that, assuming the thavanai arrange- 
ment to have ceased on 2nd May 1907 or even on the 8rd 
September 1906, the money was still money deposited by a 
customer in the hands of his banker as contemplated in Article 
60. 

It is evident from the statements of the plaintiffs own 
witnesses that there was no thavanai contract after May 1907, 
AN.P.A.R. Avunackellam Chetty the plaintiff's agent stated 
that after the settlement the balances were left with the A.V. 


-P.P. firm “on the same thavanat account.” But there is 


nothing ‘to support this statement and the proved facts are all 
against it. If on the expiry of a thavanai account the depositor” 
(1) 8 L.B.R.,.528. 
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does not withdraw his money, the depositee’ would write a 
letter to the depositor telling him the money had been taken 
on a further thavanai account (evidence of the plaintiff's 2nd 
witness, Meyappa Chetty). It is admitted that no such letter 
was written to the plaintiff in 1907. Arunachellam states that 
on the expiry of the thavanai period he returned the receipts 
embodying the contract. He usked the 3rd defendant for a 
fresh receipt but alleges that he was content with the reply 
that it was not necessary. He trusted the 3rd defendant as he 
was his cousin. These allegations are ‘not credible. A ledger, 
Exhibit G, of the M.M.K. plaintiff's firm was produced showing 
thavanai account entries from 4th September 1906 to 2nd May 
1908, but no cash-book of the firm was produced and the ledger 
entries cannot be held to be genuine, Defendants’ case is 
that all the:money was transferred in April 1907 under plain- 
tiff's instructions to another firm, C.V.C.T., and this is sup- 
ported by the defendants’ books. These books do not support 
the plaintiff's claim that the money was held by the defendant. 
firm as thavanai loan as late as May 1907. _ It is noteworthy 
that the rate of interest averaging 10 annas per cent. per 
mensem claimed by the plaintiff for the three years preceding 
the suit is very much less than the rates, varying from Rs. 1-9 
to Rs. 2-11, for thavanai loans-as entered in Exhibit G. 

The plaintiff cannot be held to have proved that the 
thavanai loan renewals continued even up to May 1907. We 
will assume however that the money was held by the defen- 
dant on thavanai terms for the plaintiff up to the 2nd May 
1907. As no fresh thavanai contract was made after that date 
the money would be held by the defendant on the ordinary 
terms applicable to a customer’s deposit in the hands of a 
native banker. In the absence of any special agreement, such 
as an agreement fora fixed deposit, the relation between a 
banker and acustomer who deposits money with him is the 
ordinary relation of debtcr and creditor and the money is 
vepayable “ on demand,” in the legal sense, i.¢., it is payable 
at once without demand. Article 60 applies only in cases 
where an express demand is necessary to render the money 
repayable. The history of Article 60 is fully discussed in Sir 
John Wallis’s judgment in V. Balakrishnudu vy. Narayana- 
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sawmy Chetty, (2) where it is shown that Article 60 in its pre- 
sent shape was enacted to provide a special starting point for 
limitation in the case of loans made where repayment of the 
money is contemplated only after express demand. In such 
cases Article 60 provides that time shall run only from the 
date when the demand is actually made. It is evident there- 
fore that the words “ on demand ” in Article 60 are not used in 
the legal sense of “ at once without demand,” but in the 
popular sense of “ onexpress demand being made.” One of 
us joined in the Bench ruling of this Court in 8 L.B.R. 526 
above referred to in which it was held that the words “on 
demand ” in Article 60 are used’in the legal sense (i.e. at once 
or forthwith). But after the fuller consideration given to the 
subject in the present case we are constrained to hold that the 
view taken by the Bench in 8 L.B.R. 526 is not correct and 
that “on demand” in Article 60 must be read as “on express 
demand being made.” According to the view taken in 8 
L.B.R. 526 limitation would begin to run against a lender even 
before his right of action accrues. The obvious injustice of 


. such an arrangement was pointed out by Sir Richard Garth, 


C.J., in Rameshwar Mandal v. Ram Chand Roy and another 
(3). 

Article 57 applies to ordinary loans where no special 
agreement having been made as to the time of repayment the 
money is repayable at once, i.e., “on demand” in the legal 
sense and a suit can be filed without any demand being 
made. 

Article 59 applies to cases where there is a speciai agree- 
ment that the money shall be repayable at once, i.e., “ on 
demand” in the legal sense. Article 59 appears to be super- 
fiuous as the cases which come under it are already provided 
for in Article 57. 

Article 60 applies to cases where a demand is necessary to 
make the money repayable and before a suit can be filed. The 
word “ deposit ” in this article is used in the popular sense of 
depositing money in a bank whether in a current account or 
on fixed deposit. This is shown by the words inserted in the 
Article by the Limitation Act of 1908, which gave effect to the _ 

(2) (1912) I.L.R. 37 Mad., 175. (3) (1884) 16L.R. 10 Cal., 1033. 
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. view of the learned Judges in Ishur Chunder Bhaduri v. 
Jibun Kumari Bibi (4). But in applying Article 60 to money 
of a customer in the hands of his banker it is essential to give 
full force to the words “ so payable ” at the end of the Article, 
Thus the Article is not concerned with all money so deposited, 
but only with a certain class of deposit, viz., money deposited 
under an agreement that it shall be payable on demand, the 
words “on demand” here having as explained above the 
popular meaning of “ on express demand being made” and not 
the ordinary legal meaning of “forthwith” or “ without 
demand.” 

It is unfortunate that the term “on demand” should be 
used in one sense (the legal sense of “ at once” or “ without 
demand” or “ forthwith”) in Article 59, and should have 
another meaning (the popular meaning of “on express 
demand being made”) in Article 60. But it is impossible 
otherwise to construe Article 60 in a reasonable manner. 

Money on current deposit with a Chetty banker is payable 
atonce. No demand is necessary to render it payable. A 
right of action accrues at once without previous demand, 
Consequently, Article 60 does not apply to such deposits. 


For these reasons I think it must be heid that the deposit . 


in this case, which presumably became an ordinary current 
account, or in banker’s language “a current deposit,” from 
the date in May 1907 when the last thavanai period expired, 
then became payable forthwith without demand (= “on 
demand ” in the legal sense) and the Article of the- Limitation 
Act Schedule to be applied to such a case is Article 57. The 
period of limitation expired in May 1910 at latest and the 
suit was not filed till May 1911. 

The District Court has therefore in my opinion decided 
rightly, though on different grounds, that the suit is barred by 
limitation and I would dismiss this appeal with costs. 

Robinson, J.—I agree that in this case the monies, which 
were originally deposited on thavanai terms as to interest, 
from the 2nd May 1907, became a mere current account 
deposit repayable forthwith without any demand for repayment 
having to be first made. " 
‘ (4) (1889) I.L,R. 16 Cal.,'25. 
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As to limitation the Articles to be considered are Articles . 
57, 59 and 60. The history of these Articles is given in 
Balakrishnudu v. Narayanaswamy Chetty (1) and with the 
views therein expressed as to them I entirely agree. Articles 
57 and 59 appear to me to overlap. Both deal with ordinary 
loans repayable forthwith from the date on which the loan is 
made, the former being applicable where there is no special 
agreement asto repayment, and the latter where there isa 
special agreement that they shall be repayable forthwith 
without the necessity of making any ‘prior demand. 

The expression “ payable on demand” in Article 59 is used 
in its legal signification, that is, “at once” or “ forthwith.” 

In Article 60 the same expression is- unfortunately used 
and has led to some confusion. The words in this Article are 
in my opinion, used in their popular sense. This is clear from 
the history of the Article and the language of the column for 
the time from which the period begins to run. The injustice 
that might result from limitation running from a date prior to 
that on which a plaintiff could sue to recover his money was 
obvious and it was to remedy this possible injustice that the 
Legislature enacted a different starting point for limitation in 
the case of monies that were not recoverable until after 
demand for repayment had been made. This is the real point 
of difference between. Articles 59 and 60 to which. emphasis 
must be -accorded. I agree therefore that the decision in 
Annamalay Chetty v. M. L.R.M. Lutchman Chetty, (2) cannot 
be supported on this point. There are authorities which 
would emphasize the different wording in these two Articles in 
that the former refers to “money lent” and the latter to 
“money deposited” but with these I am unable to agree. 
The expression “ money deposited "Tthas not, I think, any 
technical or legal meaning. The words are used in their 
popular sense as they are used commonly by bankers who 
speak of “ current deposit accounts” or “fixed deposit 
accounts.” It is settled law in England that the relation 
between a banker and his customer who pays money into his 
bank is the ordinary relation of debtor and creditor, Foley v. 
Hill (3) and does not import anything more than a mere loan. 
(1) (1912) LL.R. 37 Mad., 175.” (2) 8 L.B.R., 526. (3) 2 H.L.C., 28, 
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That the important point of distinction between Articles 59 
and 60 lies in the question whether the money is repayable 
forthwith or only after demand is made was further empha- 
sized in 1908 when words were added to Article 60 and the 
important words in that addition are the words “ so payable,” 
that is, only payable after demand made. 

In this case the monies were originally deposited on 
thavanai terms and it is not necessary to consider whether on 
‘the expiry of a term the money became repayable forthwith or 
whether a demand was necessary. The money still remained 
a deposit but the character of the deposit was changed and it 
became a mere current deposit account repayable forthwith. 
In my opinion therefore Article 57 applies and the suit is 
barred by iimitation. 


PRIVY COUNCIL. 

(ON APPEAL FROM THE CHrEF Court oF Lower Burma.) 
Before Lord Shaw, Lord Phillimore, Sir John Edge, 
Mr. Amir Ali and Sir Lawrence Jenkins. 

(1) S. N. SEN anp (2) DAVID RAJ (Appellants) v. THE’ 
BANK OF BENGAL (Respondenis). * 


Contract Act, IX of 1872, sections 129 and 131—Series of transac- 
tions—Continuing guarantee. 
A guarantee was given for the faithful performance of his duties by the 
Khasanchi of a bank. Held,—that there was not a series of transactions 
but only one transaction, namely, the appointment of the Khazanchi, to 
which the guarantee extended ; that therefore the guarantee was not a 
“ continuing guarantee ”’ within the meaning of sectior 129, Contract Act, 
consequently the death of the guarantor did not operate as a revocation of 
the guarantee, according to section 131. 
Oxford v. Davies, (1862) 12 C.B.N.S., 748; Balfour v. Crace, (1902) 
1 Ch. D., 733; Lloyd's v. Harper, (1880) 16 Ch. D:, 290, at 314, 318 and 
319; James Lyall & Co. v» Amorabutty Dossee, (1873) 20 W.R,, 12— 
aires 
eal against the decree of Mr. Justice Ormond, Officiating 
chief ‘udge, and Mr. Justice Parlett, on the Appellate Side, confirm- 


ing the decree passed by Mr. Justice Young, on the Original Side o, 
the Chief Court of pedem Brae a i f 
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Ciel. JupGMENT oF THE OrtcinaL Sipg oF THe Cxtee Court. 


© Regular s 
No. 47 of Before Mr. Justice Young. 
1913. z 
=r The nature of this case will I think be best understood by 
jas ® id giving a short summary of the history and dealings of the 


— parties connected therewith. 

For many years prior to 1903 one Gnanamutu Stephen had 
been what is known as’ Kazanchi of the Bank of Bengal in 
Rangoon. 7 

He had two sons Edward and Andrew and when he retired 
from the Kasanchiship on the 27th day of January 1903 his 
son Edward was appointed in his stead. 

As a condition of his appointment his father went surety 
for him to the extent of Rs. 75,000. In addition to being 
Kazanchi of the Bank Gnanamutu Stephen had carried on a 
banking and money lending business of his own and on the Ist 
December 1907 had taken his two sons into partnership with: 
him trading under the name of G. Stephen and Sons. He 
died a couple of months later on the 27th January 1908, leaving 
a Will whereby after making provision for his wife and leaving 
certain legacies he bequeathed the residue of his property to- 
his two sons Andréw and Edward in equal shares. 

These two continued to carry on the family business and om 
the 27th day of Aprii 1908 agreed to go on doing so for ten 
years, subject to the provision that either might dissolve part- * 
nership on giving. three months’ notice. On June Ist, 1908, 
Andrew gave this notice and on the Ist September 1908 the 
partnership was dissolved, and Edward carried on the business: 
alone or by his attorney one Maung Ba Oo. The Bank of 
Bengal had advanced monies to this business both in Gnana- 
mutu’s time and later, on inter alia what is called a cash credit 
account, which may be roughly explained by stating that the 
Bank allowed G. Stephen and Sons over drafts on the security 
of certain promissory notes made in favour of or endorsed over 
to G. Stephen and Sons and by them deposited with and 
endorsed over to the defendant Bank. The business however 
did not prosper. Edward resigned the Kazanchiship on the 
18th June 1909 and was adjudicated insolvent on the Ist day of 
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. March 1910, the Bank being one of his creditors to a very 
large extent. The Bank claims that part of this loss was 
caused by the fraudulent conduct of Edward as Kazanchi of 
the Bank and that it is entitled to apply the securities deposited 
by Gnanamutu in reduction of its loss, the plaintiffs who are(1) 
the Executor of Gnanamutu’s Will (2) the Official Receiver in 
Insolvency of Edward Stephen's estate (3) the receiver of the 
dissolved partnership of Edward and Andrew deny this alleged 
right and claim the return of the Rs. 75,000 so deposited and 
in any event the return of the interest thereon amounting to 
Rs. 7,437-6-0. The plaintiffs’ case is that the alleged frauds of 
Edward Stephen were committed (if committed at all), after 
Gnanamutu’s death, and that the guarantee given by him was a 
continuing guarantee with the meaning of section 129 of the 
Contract Act and was revoked by his death under section 131 
of the same Act. They also rely in this connection upon the 
fact that Gnanamutu’s Will contained a clause directing and 
declaring that the security given by him to the Bank of 
Bengal at Rangoon for his son Edward Dawson Stephen 
should cease on his (the testator's) decease and that his trustees 
should immediately free his estate from his responsibility con- 
nected therewith. Itis clear from the written statementthat the 
plaintiffs are correct in saying that the acts on which the Bank 
founds its claim were committed after Gnanamutu’s death. 
It therefore follows that, if the guarantee was revoked by his 
death, the Bank’s claim is unfounded. By sections 129, 130 and. 
131 of the Contract Act it is provided that a guarantee which 
extends to a series of transactions may at any time be revoked 
by the surety as to future transactions by notice to the 
creditor and is revoked by his death in the absence of any con- 
tract to the contrary as far as regards future transactions. 
It cannot be denied that these sections have occasioned con- 
siderable difficulty both to Judges and commentators. In 
England the law would seem to be shortly and clearly laid 
down by Lush L.J., in Lloyd v. Harper (1) where the learned 
Judge divides guarantees into two classes: as instances of one 
class he cited the case of a person taking an employé into his 
service on condition that a third person would be answerable 

(1) (1880) 16 Ch. D., 290 at 319, 
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for his fidelity so long as he continued in that services, while 
as instances of the ‘other class he took the cases of a person 
guaranteeing the balance of a running account. The latter 
class of guarantee the learned-Judge held to be determinable 
by the guarantor at will in the absence of a contract to the con- 
trary and to be determined by notice of his death, inasmuch 
as while the guarantor would remain responsible for all 
advances already made upon the faith of his guarantee any 
unmade advance could be refused as’soon ‘as the guarantee 
was withdrawn. The former class was held to be not so 
determinable either by notice or by death, inasmuch as an 
abiding relationship between the two parties had been created 
on the faith of and in consideration of the guarantee which 
therefore continued till the relationship was dissolved. There 
is no doubt in my mind that the guarantee in the present case 
belonged to this last mentioned class. The question is whether_ 
the law in regard to it is the same in India as in England. 
Here we are bound by the Contract Act which states that a 
guarantee which extends to a series of transactions is to be 
calied a continuing guarantee, that it may at any time be 
revoked by the surety as to future transactions by notice to the 
creditor, and that it is revoked so far as regards future trans- 
actions by the death of the surety unless there is a contract 
to the contrary. 

Does this mean that there is a difference between the law 
of England and of India upon the point: it looks very like it 
especially when illustration (¢) to section 130 is regarded. For 
at-first sight the illustration looks uncommonly like what is 
termed a fidelity guarantee, i.e., a guarantee for a man’s fidelity 
and.honesty in a certain office. But I am not sure that the 
question does not depend on the terms of the contract itself, 
whether a fidelity guarantee is or is not a contract that extends 
to a series of transaction. The contract itself must be 
looked to. If its essence is that-the guarantee should extend 
toa series of transactions—in other words if this is the con- 
tract, then it will be a continuing guarantee. But if, on the 
other hand, the essence of the contract or, in other words, the 
contract itself is not that the guarantee should extend to a 
series of transactions though this:may be the result, but that 
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it should extend for a fixed period or till some contingency 
happens, then I doubt whether such a contract would be a 
continuing contract within the meaning of section 130. I think 
it all depends on the real meaning and intention of the parties, 
A person may either agree to guarantee another's honesty 
merely for a series of transactions, or he may agree to do so 
for a fixed period which he cannot control, or till something 
happens which he has no power to produce. In the first case 
‘the guarantor’merely guarantees the honesty of the person 
whom he guarantees for each occasion on which he may be 
-ordered to do the various‘acts guaranteed, in the other cases 
he guarantees the honesty of the 3rd party till something 
‘happens, till asin the case of Lloyd v. Harper something hap- 
pened to enable the relationship to be dissolved—or for a fixed 
period as in the case when a man guarantees that another will 
perform all his covenants during a seven years’ lease, if such 
be granted tohim. 1 doubt whether instances of the two latter 
kinds are continuing contracts within the meaning of the Con- 
tract Act.- It remains to be seen to which class the contract 
in question belongs and the question seems to me to be, did 
Gnanamutu merely engage that his son should perform a certain 
unfixed serics of acts honestly or did he contract that he 
should behave honestly for a certain period, or during a fixed 
relationship which he had no power to put an end to. One 
must look at the terms of the contract. The security was of 
three kinds—a certain sum paid down in cash, the deposit of a 
promissory note, and the mortgage of certain property. All 
formed one security and it cannot I think be supposed that any 
one component part was held on different terms from the other, 
and it theréfore follows that what was expressed with regard 
to one or both of these component parts must be implied with 
regard to the other or others. If so, we see that he agreed to 
deposit the promissory note not as a security that his son 
should perform an undefined number of acts honestly, but 
for all the time that the relationship of employer and employed 
~continued between him and the Bank. If he had chosen to 
revoke his security the very next day, the Bank could not even 
if it had wished to terminate the relationship: it could not do 
:so except by giving three months’ notice : by his own contract 
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the promissory note remained as security for these three’ 
months, and yet under the Act if it was a continuing guarantee 

within the meaning of the Act, he became freed from liability 
forthwith by mere notice. As regards the mortgage he cove- 
nanted not only for. his own liability but for that of his estate. 
It seems therefore clear to me tiat his guarantee did not 

merely extend to a series of transactions, but went further and, 
if so, 1 do not see that it was a continuing guarantee within 

the meaning of section 130 of the Contract Act or that the 
consequences detained in the two following sections apply. 
But if I am wrong, it does not conctude this branch of the case. 
Even if it was a continuing guarantee within the meaning of 
the Contract Act, notice still had to be given. It is not 
contended that he either gave notice of his intention to revoke 
the contract at his death, or that his executors ever gave notice 
on his behalf after his death. Recourse is had to the doctrine 
of constructive notice. It is the admitted practice of the 

Bank on the death of any customer to require the persons who 
propose to operate upon the account of the deceased to pro- 
duce Probate, or Letters or other satisfactory evidence of their 
authority, and it is quite clear from the registers of the Bank 
that this practice was carried out in the present case. It is 
however then argued by the plaintiffs that notice of a deed is. 
notice of its contents and that as the Bank knew that there was. 
a will, they must be treated-as having read it and become 
aware of the clause directing the executors to put an end to 
the guarantee. The dictum however that notice of a deed is 
notice of its contents is not of universal application and 
depends on the principle on which the whole doctrine of con- 
structive notice rests, namely, that there was such culpable and 
gross negligence that a Court of Law feels bound in the 
interests of society to assume that to be so, which is not 

proved to be so. In English and Scottish Investment Co. v. 
Brunton (2) Lord Esher, M.R., quoted a number of learned 
Judges to the effect that the doctrine ought not be extended. 
In this case an assignee of a debt had notice of a certain 
document which might or might not affect his security, he 
enquired and was informed that it did not affect him. . He was 

(2) (1892) 2 Q.B., 708. 3 
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held not to have constructive notice. Lord Esher at page 711 
- expressed the opinion that under the circumstances of the case 
the decision would have been the same even if he had not 
enquired and been misled. Bowen, L.J., at page 715 expressly 
refrained from dissenting from this view. In this case the 
Bank had notice of the will, but had no reason to suppose it 
necessarily effected the guarantee. On the contrary if the 
officials thought about the matter at all, they had reason for 
thinking it did not. Gnanamutu had been for many years a 
trusted servant. They might wéll have thought that he would 
in his life have told them of his intention. Still more had they 
reason to consider that the executors would not commit a 
breach of trust by refraining from carrying out the provisions 
of the will. It is then urged that two of the three executors at 
any rate were customers of the Bank and debtors and that it 
was gross negligence of the Bank not to have satisfied them- 
selves that they were left as is the fact nearly the whole of the 
estate. But I am not certain that we have not here an 
instance of the very extension of the doctrine which as Lord 
Esher pointed out Lords Cottenham, Lyudhust and Cranworth 
and Lord Justice Turner in various cases had earnestly 
deprecated. The case is not whether the Bank ought not to 
have satisfied itself as to the interest bequeathed to the two 
sons, but whether it ought to have satisfied itself that the 
‘Testator had not revoked his guarantee. If the case had 
been concerned with the quantum of the interest bequeathed 
to the sons, it may be that the doctrine would have applied. «It 
is possible however that the Bank did satisfy itself as to this 
but omitted to notice the clause with which we are concerned 
and which came long afterwards. I am not certain that 
because in a lengthy legal document the Bank may have had a 
duty to satisfy itself on one point it therefore follows that it 
had asimilar duty with regard to another—a duty so clear and 
pressing that it has to be treated as having done that which it is 
not contended it did do and be penalised accordingly. In 
Ware v. Egmont (3) Lord Cranworth says “ Where a person 
has not actual notice he ought not ‘to be treated as if he had 
notice unless the circumstances are such as enable the Court 
(3) 4 DeG.M. & G., 473, 
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T91S. to say not only that he mignt have acquired, but also that he 
SN. Sen ought to have acquired the notice with which it is sought to 
ite Wank ‘affect him, that he would have acquired it but for his gross. 
or Benca, negligence in the conduct of the business in question. The 

tal question when it is sought to affect a purchaser with construc- 

tive notice is not whether he had the means of obtaining and 
might by prudent caution have obtained, the knowledge in 
question, but whether the not obtaining was an act of gross or 
culpable negligence.” The law in India asto the doctrine 
seems to me to be the same and I cannot say that I feel 
satisfied that the Bank so clearly ought to have and were so- 
grossly negligent in not having read the whole of the will that 
1 ought to treat it as though it had done so, and I must decline 
todo so. It had of course knowledge of the death of Gnana- 
mutu, but this would not revoke the guarantee, assuming it to 
have been a continuing one, if there was a contract to the con- 
trary. I have already given my reasons for thinking that 
there was an implied contract to the contrary and it therefore 
follows that even assuming the guarantee to have been a con- _ 
tinuing one within the meaning of the Contract Act that the 
Bank are justified in retaining the securities if the alleged 
frauds were committed and if they fell within the purview of* 
the agreement of guarantee. It seems that the firm of 
G. Stephen and Sons had a cash credit account with the 
Bank of Bengal and that to secure the advances made and:to- 
be made under'this account they deposited by way of security 
certain: promissory notes made or endorsed in their favour and 
endorsed by them to'the Bank. It is further-aileged that the 
makers or prior endorsers of these notes paid them off paying 
either Edward’Stephen or his firm. It is'furthér alleged that 
Edward or in one casehis.brother who was then-acting'for-him 
as Kasanchi and'for- whom Edward was under the agreement 
responsible concealed’ the fact of these payments from the 
Bank and that thereby -the Bank was. deprived pro tanto of 
their security, vide paragraph 20 of the written statement I faili 
to see however how the Bank was in any way deprived of its. 
security. The-notes were-endorsed to the Bank and-it still had 
possession of them. If makers of negotiable instruments are: 
foolish enough to pay them ‘off without seeing that the notes are: 
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cancelled or given up, they have only themselves to thank for 
-the consequences. I cannot see that they would have had any 
defence in a suit upon the notes by the Bank and I therefore 
cannot see how the Bank was damnified or deprived of its 
security as alleged. Nor can I see that the Kazanchi assum- 
ing these allegations to be true tin’ any way defrauded the 
Bank. The persons defrauded would be not the Bank, but the 
makers of the notes whom he deceived into thinking that their 
liability was discharged, when it was not. He or his firm may 
and if these allegations are true did fail in his duty towards 
these persons, but Gnanamutu did not guarantee his conduct 
towards the world in general, but his conduct towards the 
Bank as Kazanchi and if the case had rested here I 
should: have considered that the Bank had no right to retain 
the securities. Reliance however was also placed upon clatuse 
5 of the agreement which imposed upon the Kazanchi the duty 
of enquiring into, ascertaining and reporting and as I read the 
clause reporting in writing if so required upon the credit 
solvency and circumstances of all persons being Asiatic 
residents in India and Burma who should after the date.of the 
agreement have dealings of any kind with the Bank through 
the agency of the Kazanchi in the course of his employment 
as Kaszanchi and to make good to the Bank all losses and 
expenses by reason of any carelessness or default. Now while 
I am not altogether satisfied as to the concealment of the other 
payments I think that it is most. clearly shown that Andrew 
when acting as Kazanchi for his brother concealed the 
repayment by T. A. Chetty of Rs. 20,000 and that Edward him- 
self concealed the repayment by the same Chetty of the 
balance of Rs. 30,000. It is-admitted:that the Stephen’s family 
is Asiatic.and in. my opinion if similar conduct on the:part of 
another Asiatic firm-had.come tovhis-notice and. he.had failed 
to report it he would. have. been: liable for the consequences. I 
consider that he was equally liable as Kazanchi for.the doings 
of his own firm. and is therefore. liable for the’consequences of 
not having done so. But while on the case alleged in 
paragraph 20 of the written statement there was a relation of 
cause and effect between the acts alleged and the losses. 
suffered, here I-can find mone. The losses were due -to-the: 
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subsequent continuation of the business, not to the improper 
dealings of the firm and the failure of the Kazanchi to report - 
them. If it had been shown that the Bank would have ceased 
dealing with the firm of Stephen and Sons because of this 
improper conduct on their part, then I could have held that the 
Kaszanchi’s failure to report it had caused the Bank's subse- 
quent losses. But I cannot see that this is made out at all. 
I doubt very much whether the Bank would have turned 
business from its doors, which it must have regarded as 
profitable, just because it ascertained that the firm had been 
trying to swindle other people. The Bank never had trusted 
the firm solely or even largely. It always took care that its 
loans to it were in its opinion more than covered and it is 
largely owing ito the depreciation of securities that its loss is 
due. If it had gone on dealing with the firm despite its know- 
ledge of the way it conducted its business, and I certainly can- 
not see that it is shown that it would not have done so, it would 
have suffered the same losses despite the fact that the Kazanchi 
had done his duty. As therefore I cannot see any relation of 
cause and effect between the Kazanchi’s dereliction and the 
losses suffered I fail to see that the guarantee applies. As I 
read the document Gnanamutu did not undertake that his son 
Edward would faithfully discharge his duties as Kazanchi and 
that if he did net he would pay the Bank Rs. 75,000" irrespec- 
tive of the question whether the default had involved the Bank 
in loss. It was an undertaking that Edward would discharge 
his duties faithfully and if he did not and the Bank in conse- 
quence suffered loss that he Gnanamutu would be responsible 
to the extent of Rs. 75,000. He further agreed not to claim the 
return of the security till all accounts between the Kazanchi 
and the Bank had been settled and all the balances if any due 
by the Kazanchi had been paid. This scems to ine to relate 
purely and solely to the accounts between the Kazanchi and the 
Bank and not to the accounts between the firm of G. Stephen 
and Sons and the Bank. I think’ this is clear both from the 
wording of the document and from the closing words of the 
clause which provide that the Bank may sell the securities to 
recoup themselves for any such damages, losses, costs, charges 
or expenses as aforesaid, which I understand to be the 
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losses, etc., caused by his defaults. So far as I can see there is 
no loss shewn to have been caused by his defaults and the 
“accounts that remain unclosed are the accounts between the 
Bank and Edward as representative of the firm of G. Stephen 
and Sons and not accounts between the Bank and the Kazanchi. 
In my opinion therefore the Bank is not entitled to retain the 
security and .must repay to the plaintiffs the amount claimed 
which admittedly represents it. The Bank must also pay the 
costs of the suit. . 


JUDGMENT OF THE APPELLATE SIDE OF THE CureF Court. 


Before Mr. Justice Ormond, the Officiating Chief Judge, 
and Mr. Justice Parlett. 

The plaintiffs sued for the return of securities worth 
Rs. 75,000 which were deposited with the Defendant Bank by 
G. Stephen as security for the faithful performance by his son 
Edward Stephen of the duties of Kazanchi to the Bank. The 
Bank claim to retain this deposit—owing to the fraudulent 
conduct of: Edward—until Edward’s liabilities to the Bank are 
paid off. 

Edward was appointed Kazanchi in January 1903 upona 
salary and his employment could be terminated by three 
months’ notice upon either side. On ist December 1907, 
Edward with his brother Andrew were taken into partnership 
by their father Gnanamutu in his money iending business 
which was carried on in the name of “ G. Stephen and Sons.” 
Gnanamutu died on 27th January 1908 leaving a will in which 
he directed his executors (one of whom was his son Edward) 
to free his.estate from the guarantee. Edward and Andrew 
carried on the money lending business until Ist September 
1808 when Andrew retired; and from that date Edward 
carried it on alone as G. Stephen and Sons. On 18th June 
1909 Edward by giving the Bank three months’ notice resigned 
his post as Kazanchi and on 13th March 1910 was adjudi« 
cated an insolvent. The firm of G. Stephen and Sons had a 
cash credit account with the. Bank and was allowed to.draw 
upon that account so long as the securities deposited by the 


fitm against that account exceeded in value the debit balance 
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by 25 percent. The securities so deposited consisted of mort- 
gages and promissory notes endorsed by the firm to the Bank. 
Between Ist September 1908 and the Ist June 1909,—when 
Edward was Kazanchi of the Bank and sole proprietor of the 
firm of G. Stephen and Sons,—Edward without the Bank’s 
knowledge, collected payments on several of the promissory 
notes which had been endorsed by the firm to the Bank and 
which formed part of the security for the firm's overdraft. 
Such payments amounted to Rs. 1,45,000 and were paid into 
the Bank by Edward to the credit of the cash credit account. 
The Bank continued to advance moneys to Edward, valuing 
the securities from time to time as if these promissory notes 
which had been paid off, were still good and unpaid. 

~ On 8th June 1908 a promissory note purporting to be for 
Rs. 50,000 was deposited with the Bank by Andrew (when he 
was acting as Kazanchi for Edward who was then on leave) as 
asecurity worth Rs. 50,000 whereas Rs. 20,000 of the Rs. 50,000 
had then been paid off. But it is unnecessary for the purposes 
of this appeal to consider whether Gnanamutu’s guarantee 
covered this fraudulent misrepresentation on the part of 
Andrew ; inasmuch as the above payments received by Edward 
exceed the amount of the guarantee; and that being so, for 
reasons hereafter stated, the security deposited by Gnana- 
mutu cannot be recovered in the present suit. The plaintiffs 
are: the Official Receiver in Insolvency of Edward's estate, who 
is also the Receiver in the dissolved partnership of Edward 
and Andrew and an Executor of Gnanamutu’s Will. 

The plaintiffs’ case is that the Bank had no right to retain 
the securities deposited’ by Gnanamutu for the following 
reasons :—(i) the guarantee given by Gnanamutu was a 
“continuing guarantee” under sections 129 and 131 of the 
Indian Contract Act which terminated at his death, i.e. before 
the fraud was perpetrated ; (ii) the fraud was perpetrated by 
Edward in his private capacity as a Creditor of the Bank; 
whereas the guarantee is limited to Edward’s conduct as 
Kazanchi ; and (iii) the Bank have neither suffered nor proved 
any loss. 

The learned Judge on the Original Side gave the plaintiffs 
adecree. He was of opinion that the Bank was not deprived 
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-of their security inasmuch as they could have sued on the pro- 
~missory notes and could have recovered from the makers the 
amounts wrongly paid by them to Edward;—that Edward 
defrauded his debtors (the makers of the promissory notes) 
‘but did not defraud the Bank ;—and that the loss was due to 
the subsequent continuation of the business and to the depre- 
-gjation in the value of the securities. 

The first question is:—was the guarantee revoked by the 
-death or notice of the death of Gnanamutu?—Sections 129, 
130 and 131 of the Indian Contract Act shew that a guarantee 
which extends to a “series of transactions” may at any time 
‘be revoked by the surety as to “future transactions” even 
“though there may be an express undertaking by the surety to 
“the contrary [Illustration (@) to section 130 which is appa- 
‘rently the case of Offord v. Davies (1)] and that it is revoked by 
the death of the surety, unless there is a contract to the con- 
“trary. Illustration (a) to section 129 is given as an instance 
-of such a contract and is as follows :—‘A in consideration 
that B will employ C in collecting the rents of B’s zamindaris, 
:promises B to be responsible, to the amount of Rs. 5,000 for 
sthe due collection and payment by C of those rents.” 

It is contended for the plaintiffs that this illustration covers 
the present case and isa similar case to that of Balfour v. Crace 
(2); and inasmuch as in that case it was decided that a 
-guarantee for the faithful discharge of his duties by a land 
agent and collectcr of rents was not determined by the death 
of the surety, the Indian law is different to the English Law. 

‘The usual instances of a guarantee which is determined by the 
death of the surety are cases fof a guarantee in respect of a 
banking account or the supply of goods on credit... The reasons 
why such a contract is determined by the death of the surety 

-are discussed in Lloyd’s v. Harper (3). They are based on the 
fact that it is not one indivisible transaction that is guaranteed, 

‘but aseries of transactions, between the person guaranteed 
and the person to whom the guarantee is given, each of which 
is supported by a separate consideration; and therefore 
the guarantee is one which could be determined by the surety 


(1) (1862) 12 C.B.N.S., 748. (2) (1902) 1 Ch.D., 733. 
(3) (1880) 16 Ch.D., 290 at 314, 318 and 319. 


1915. 


S. N. Sen 


Tae Bank 
oF BENGAL, 





180 LOWER BURMA RULINGS. [ von. 


forthwith at any time upon notice as to future transactions. 
And these are precisely the attributes enunciated in sections 
ies ao 129 and “130 of the Indian Contract Act as belonging to a 
or BencaL. guarantee which isdetermined by the death of the surety. The 
oe employment of C by B [in illustration (a) to section 129] must 
be, not one indivisible employment, but a series of periodical 
or piecemeal employments each of which is based upon a 
separate consideration :—e.g., the collection of certain rénts. 
upon commission. The case of James Lyall & Co. v. 
Amorabutty Dossee (4) was cited for the plaintiffs :—a case of a 
guarantee against defalcations by a gomashta,—and although 
the surety bond contained the words “1 shall not be exonerated 
from this security bond so long as the gomashta remains 
in his appointment,” it was held that from the nature of the 
employment it must be taken that the parties intended the 
guarantee should not continue after the death of the surety. 

Neither under English law nor under the Indian Contract 
Act would the guarantee in the present case be determined. 
by the death of the surety. Moreover the employment could 
not be lawfully determined by the Bank (unless for just cause) 
except upon three months notice: it stands to reason therefore 
that the surety could not determine the guarantee forthwith 
at any time. And the guarantee was to continue so long as 
Edward was employed by the Bank as Kazanchi; there was 
therefore a contract that the guarantee should: not determine 
upon the death of the surety. 

The fact that Gnanamutu in his will directed his executors 
to free the estate from the guarantee and that his will was. 
deposited with the Bank, does not affect the case—because 
Gnanamutu had no power to revoke the guarantee and notice 
of the will is not notice of its contents. 

The next question is:—is the fraud covered by the 
guarantee? Under Exhibits Aand B, Gnanamutu guaranteed 
to the extent of Rs. 75,000 the faithful performance by his 
son Edward of the: ordinary duties, liabilities and responsi- 
bilities, of a Kazanchi of the Bank—which are expressly 
stated to include inter alia:—(a) the duty of ascertain- 
ing as far as possible the identity, credit, solvency andi 

(4) (1878) 20 W.R,, 12. 
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-circumstances of all persoys being Asiatic residents in India 
-or Burma who should have dealings of any kind with the 
Bank through the agency of the Kazanchi in the course of his 
employment as Kazanchi; (b) the responsibility for the 
-correctness and genuineness of all securities which he should 


at any time during his employment as Kazanchi deal with as © 


-correct and genuine and {c) the responsibility for the safe 
custody of all securities. Z 
The guarantee is limited to Edward’s acts as Kazanchi. 
He was both the Kazanchz and a customer of the Bank. If he 
‘had knowingly or carelessly permitted another customer to 
perpetrate this fraud upon the Bank, he would have been liable 
.as Kazanchi to make good the loss. It was none the less his 
-duty as Kazanchi not to perpetrate the fraud himself. The 
fraud was in respect of the securities of the Bani of which 
he was in charge; and although the paper on which the secu- 
rities were written was left intact, the securities as such were 
‘destroyed. The Bank was in the habit of allowing Edward 
to collect payments due on the promissory notes deposited by 
thim; and on these occasions he would sometimes take the 
‘promissory notes with him and sometimes not. He therefore 
‘had an implied authority from the Bank to receive payment 
-on these promissory notes without producing the notes. The 
makers of the notes would be in the position of having made 
payment to the Bank. Or to put the case in another way the 
Bank alone were entitled to receive payment on the notes; 
Edward in demanding payment from the makers of the notes, 
represented that he was entitled to receive the payment; he 
-eannot now say to the Bank that he did not receive payment 
on account of the Bank, if the Bank choose to ratify his act. 
He is in the same position as if the Bank had express y 
authorized him to receive payment on their behalf. In effect 
he was authorized to realize the securities; he received pay 
ment but misappropriated the money and falsely represented 
to the Bank that the securities were sti!l good and unpaid. In 
this way securities to the value of Rs. 1,45,000 were lost to the 
Bank. 
It is contended that there is nothing to shew that at the 
‘time when Edward ceased to be Kazanchi, the securities 
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deposited by him and held by the Bank were not sufficient to. 
meet Edward’s liabilities to the Bank ; that the’Bank lis not 
entitled to hold those securities indefinitely; and not having 
realized them, the Bank cannot now say there is a loss. 

The question whether the securities deposited by G. 
Stephen & Sons and held by the Bank, were sufficient’ tc 
meet the -liabilities against which they were held, when. 
Edward ceased to be Kazanchi,—or the question whether the 
Bank would suffer a loss if those securities were realized—are 
questions which do not arise in this case. The securities. 
deposited by Gnanamutu (Rs. 75,000 in value) which are 
sought to be recovered in this case, were deposited in order to- 
make good any loss which might be occasioned to the Bank 
by the fraud or negligence of Edward as Kazanchi. He 
fraudulently realized securities belonging to the Bank of* 
more than that value and the Bank are entitled to hold the 
Rs. 75,000 securities “ pro tanto” in place of those securities: 
which were lost to the Bank. The Bank are entitled to retain: 
the securities until they are redeemed or the liabilities paid: 
off. The Bank cannot be forced to realize the securities; but- 
should they do so, and should the sale proceeds of the other 
securities be sufficient to meet the liabilities, these securities 
(Rs. 75,000) could then be recovered from the Bank by the repre- 
sentatives in interest of Gnanamutu. This suit is premature.. 

The appeal must be allowed, the decree of the Original Side 
will be set aside and the suit dismissed with costs in both: 
Courts. 


JupGment oF THEIR Lorpsuips or THE Privy Counci. 


Lord Phillimore-—One Gnanamutu Stephen was Kazanchi 
at the Rangoon branch of the Bank of Bengal, which Bank 
is the defendant in the suit and respondent in the present 
appeal. a 

Gnanamutu Stephen was also a money-lender carrying on 
business on his own account. He ceased to be Kazanchi on: 
the 27th January, 1903, on which event his son Edward was. 
appointed in his stead. 


xj: LOWER BURMA RULINGS. 183 


The Bank required Edward to find security, and this security 
was found by his father for him upon the terms of a tripartite 
agreement dated the 5th February, 1903, to which the father, 
the son and the Bank were parties. 

On the Ist December, 1907, the father took his son Edward 
and another son, Andrew, into partnership, and the three 
traded for a short time under the name of G.. Stephen & 
Sons. This did not last long, and the father died on the 27th 
January, 1908, leaving a will by which, subject to certain 
provisions for his wife and certain legacies, the residue 
of his property was bequeathed to his two sons in equal 
shares. 3 

David Rajh was one of the executors named in the will, and 
probate was granted to him. He is the second plaintiff in the 
suit, and the second appellant before the Board. 

After the death of the father the partnership was continued 
between the sons, and an indenture of partnership was 
executed between them on the 27th Apri!, 1908; but Andrew 
Stephen on the Ist June, exercised the power given to him by 
the partnership indenture of giving three months’ notice to 
retire from the partnership, and did so on the 1st September. 
In March, 1909, Edward tendered to the Bank his resignation 
of the office, and-ceased to be Aazanchi on the 18th June, 
1909. On the Ist March, 1910, he was adjudicated insolvent, 
and S. N. Sen, an Official Receiver, is now the representative 
of his estate.’ Sen is the first plaintiff and the first Appellant. 

When the accounts between the Bank and Edward Stephen 
in his capacity of a customer came to be settled, he was 
found to be largely indebted to the Bank. The figure .as 
ultimately worked out is Rs. 1,84,548. The appellants, however, 
contend that this figure is wiped out because the Bank holds 
certain promissory notes to the value of Rs. 1,95,000. 

On the 3rd February, 1913, this action was brought for the 
purpose of recovering from the Bank the security which the 
father had lodged for the son’s faithful discharge of his duties 
as Kazanchi, security, which being at the beginning of the 
value of Rs. 75,000, had been augmented by interest to 
Rs. 82,437. The case put forward by the Plaintiffs was 
that all accounts between Edward in his capacity of Kazanchi 
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3915. and the Bank had been long since settled, that nothing 
S.N.Sen was due from him in that capacity, that it was immaterial toa 
Tux Banx claim by the father’s representative that money was due from 
oF Bencal, Edward in his capacity as a customer, and that even if that 

Sar were to be inquired into, the block of securities held by the 

Bank was more than enough to wipe out the. debit. The 
logical consequence of this would be that Rajh, as representing 
the father’s estate, would be entitled to recover the securities 
which the father had deposited. 

Sen’s interest was a derivative one only as representing 
the son’s share as legatee under his father’s will, and he 
seems to have been an unnecessary party. However, no 
objection was taken. No doubt ultimately, success by the 
father’s executor would inure to the benefit of the creditors of 
the Jegatee son, and itis not without some importance, in 
view of what happened, that Sen and Rajh should be found 
thus acting together. 

The position taken by the Bank was that Edward in ‘his 
capacity as Kazanchi had not been faithful, and that he had 
committed distinct breaches of the agreement of security by 
being fraudulent as a customer, and concealing these frauds 
from the Bank though he was as an official bound to report 
upon the frauds of a customer or upon anything likely to 
affect the solvency of a customer, and that, therefore, the loss 
which the Bank inad sustained by reason of his account being 
in debit was properly attributable to his misconduct as 
Kazanchi. The Bank further said that, for reasons to be 
hereinafter mentioned, the block of securities though of the 
apparent nominal value of Rs. 1,95,000, either was of no value 
or was not such as the Bank was bound to realise, while it 
had, in fact transferred-the block for what it was worth to Sen 
acting on behalf of himself and Rajh. 

Part of the security deposited was a sum of Rs. 25,000 
cash. During the course of the proceedings, and by arrange- 
ment, the other effects were realised, and it was agreed that 
the total sum thereby obtained amounted to Rs. 82,437. . 

When the case came on trial in the Chief Court of Lower 
Burma, Young, J., decided in favour of the plaintiffs, being 
of opinion that the Bank was not entitled to retain the security, 
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and ordered it to re-pay to the plaintiffs the sum of Rs. 82,347 
with costs. 

On appeal, the Court, in. its appellate jurisdiction, consist- 
ing of Ormond, O. C. J., and Parlett, J., reversed this decision 
and dismissed the suit with costs in both Courts, hence the 
present appeal. + 

The first point made on behalf of the appellants was that 
the instrument of security. was a continuing guarantee within 
the meaning of* the Indian Contract Act, section 129, and as 
«such was revoked by the death of the surety according to 
section 131. 

It is to be gathered from the terms of the agreement of the 
5th February, 1903, that the natural person to deposit security 
was Edward Stephen, the new Kazanchi, and that by special 
-arrangement the father was let in to deposit security in lieu of 
the son. There is no binding of the father in the agreement, 
‘but merely a pledging of the deposited security. In these 

-circumstances it might be questioned whether there was any 
contract of guarantee within the meaning of section 124 of the 
same Act. But this view does not appear to have been 
presented to the Courts in India, and their Lordships find it 
‘unnecessary to express an opinion upon it. 5 

Both Courts treating the transaction as one of guarantee 
‘held that it was not a continuing guarantee, and their Lord- 
“ships think rightly. 

» The words of the section are “A guarantee which extends 
to a series of transactions is called a continuing guarantee.” 
“There was no series of transactions here. It was one trans- 
-action, the appointment of Edward Stephen to a place of 
‘trust in the Bank. So long as he continued in that’place the 
guarantee remained and would not be revoked by the death of 
the guarantor. Any other view would have consequences 
very injurious to business. It would put the Bank in the 
Position of having either to get rid of an official forthwith 
upon the death of his guarantor, which might be most incon- 
venient, or to keep him without security for his good behaviour. 
Moreover, as the Judges in the Appeal Court observe, Edward 
Stephen was entitled to three months’ notice, and the Bank 
could not get rid of him forthwith, and must take a risk for 
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three? months if the guarantee was revoked by the father’s. 
death. J 

Their Lordships deem it unnecessary to elaborate the 
argumentfon this point. 

This point being disposed of, two other questions arise for’ 
their Lordships’ determination; whether the loss, if any, 
which the Bank has sustained by reason of the debit on 
Edward Stephen's account as a customer can be attributed to- 
some misfeasance on the part of Edward Stephen as. 
Kazanchi, that is some misfeasance falling within the terms 
of the instrument of security, and secondly, whether having 
regard to the block of securities already mentioned as at one 
time in the possession of the Bank, it is to be held that there 
isa true debit balance on the account of Edward Stephen as a 
customer which the Bank cannot, or is not bound to, wipe out 
by the realisation of this block of securities. 

It is now necessary to turn to the terms of the instrument 
of security. As already stated, it is a tripartite agreement, 
and it begins with the following recitals :— 

“ Whereas the said Edward Dawscn Stephen (hereinafter called the 
Kazanchi) has been appointed to and now holds the office of Kazanchi 
for the Rangoon Branch of the Bank, and upon the said appointment being 
made it was agreed that he should furnish security to the Bank to the 
extent of Rs. 75,000 for the due and faithful performance of the duties: 
of his office. And whereas the said Gnanamutu Stephen hasat the 
request of the Kazanchi and with the concurrence of the Bank agreed to 
furnish the said security forthe Kazanchi in the manner hereinafter stated; 
namely by depositing with the Bank the sum of Rs. 25,000 in cash, bearing 
interest at the rate of 5 per cent. per annum, payable at the Bank of 


Bengai, Rangoon, half-yearly and a demand promissory note dated the 
Ist October, 1902, for Rs. 25,000. signed by S. N. Ramanathen Chetty and 


. V.V. R. Chockalingum Chetty jointly and severally, in favour of the said 


Gnanamutu Stephen, and by him endorsed to the Bank the said demand 
promissory note to be a continuing security for so long as the Kazanchi 
shall be liable under this ugreement to the Bank and by the mortgage 
hereinafter fecited to the Bank to secure the further sum of Rs. 25,000. 
And whereas in part performance of the said agreement the said Gnana- 
mutu Stephen has deposited with the Bank the said sum of Rs. 25,000, 
and also the said Promissory-Note, particulars whereof are specified in 
the first schedule hereto. And whereas by an Indenture bearing or 
intended to bear even date with these presents and-made between the said 
‘Gnanamutu Stephen of the first part the Kazanchi of the second part 
and the Bank: of the third part, all that dwelling house and premises known: 
as No. 11, Mission Road, Rangoon, more particularly specified in the 
second schedule hereto are in further pursuance of the said agreement 
mortgaged and charged to the Bank as security to the extent of the further- 
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sum of Rs. 25,000, for the due and faithful performance by the Kazanchi 
* of the duties of his said office. And whereas these presents are entered 

into for the purpose of defining generally, the duties, liabilities and 

responsibilities of the said office of Kazanchi."” 

The material clauses of the agreement are the following :— 

“1, That the Kazanchi shall be and continue the Kazanchi of the 
Rangoon Branch of the Bank from the date of these presents at monthly 
salary of Rs. 350 only such service being determinable on cither side by 
three calendar months’ notice to that effect. 

“<2. That the duties. liabilities and responsibilities devolving upon the 
Kazanchi as such Kazanchi as aforesaid, shall be such as cither by 
custom or contract usually devolve upon a Kazanchi in the employ of the 
Bank including the duties, liabilities and responsibilitics hercinafter 

mentioned. 





That the Kazanchi shall enq into and as far as possible 
ascertain and, if required to do so, truly’ and faithfully report in writing 
upon the identity, credit, solvency and circumstances ‘of all persons being 
Asiatic residents in India or Burma, who shall after the date hereof have 
dealings of any kind with the Bank through the Agency of the Kaszanchi 
inthe course of his employment as Kazanchi, and shall make good to. 
the Bank all losses and expenses by reason of any carelessness, or default 
or misrepresentation in any such enquiry or report made by the Kazanchi 
during the course of his employment as Kazanchi. 

“*8. Thut the said cash deposit and promissory note so depeaied 
as aforesaid shall remain in the hands of the Secretary and Treasurer for 
the time being of the Bank as security for the faithful discharge by the 
Kazanchi of the duties of his office, and also for the protection and 
security of the Bank, their successors or assigns against‘any such damages. 
losses, costs, charges and expenses as are hereinbefore set forth, and that 
the said securities shall not be claimed by-or returned to the said Grana~ 
mutu Stephen until all accounts between the Kusanchi and the Bank, 
their successors or assigns have been finally closed and settled, and all 
balances if any, dade by the Kazanchi shall have been paid and: 
discharged. 

“9, Until any such loss or damage shall happen, interest on the said 
cash deposit of Rs. 25,000, at the rate of S per cent. per annum, shall be: 


paid by the Bank.’ 

It is admitted that the firm of which Edward Stephen was. 
either a partner or sole member comes within the description 
of Asiatic residents in Burma. 

The account of Edward Stephen being generally overdrawn 
lie was expected to furnish, and did furnish, security which 
varied from time to time. This security generally took the 
form of promissory notes by Chetties engaged in financial 
transactions. These notes were indorsed and handed to the 





1915. 
S..N, Sex 


v. 
Tue Bank 
oF BENGAL, 


1915. 


‘S..N. Sew 





h 
Tue Bank 
OF BENGAL, 


188 LOWER BURMA RULINGS. Cvon. 


Bank. From time to time the makers would pay off the notes, _ 
and then Edward Stephen would fetch them away from the 
Bank and deposit, if the'state of the account required it, some 
other promissory notes as security. Apparently he was to 
this extent trusted by the makers that they would pay him the 
money. witaout requiring the immediate production of the 
notes, and would leave it to Stephen to hand them back later. 

The block of securities to which reference has been made 
consisted of six notes for large sums, three made in 1907, and 
three in 1908. At different dates in 1908 and 1909, all while 
Edward Stephen was Kazanchi, the sum due on these notes 
was paid, in some cases by one payment, in some by instal- 
ments, to Edward Stephen by the makers. Edward Stephen 
did not inform the makers that the notes had been indorsed 
over, and were in the possession of the Bank so that he could: 
not give a good discharge without getting them from thé 
Bank; he did’ not inform the Bank that they had been paid ; 
and, though the sums paid by the makers found their way to 
Edward Stephen’s account with the Bank, and to that extent 
reduced his debit balance, the manager of the Bank, was left 
in the belief that he still had these notes as good security, 
and consequently allowed from time to time larger overdrafts 
than he otherwise would have done. It was due to this 
circumstance that Edward Stephen was allowed to overdraw 
to so large an extent, and to be upon the final winding 
up so heavily indebted. 

That these transactions were frauds upon the makers of 
the promissory notes there can be no question, nor can it, in 
their Lordships’ opinion, be doubted that they were frauds 
upon the Bank. It is true that the notes being negotiable 
instruments, and having been transferred to the Bank for 
value, payment to Edward Stephen did not operate as a 
discharge to the several makers, and that the Bank as holders 
in due course might possibly still sue upon them and compel 
the makers to pay over again. But in the first place the Bank 
was entitled to hold these documents as unquestionable 


“securities, and not securities which would almost necessarily 


involve litigation if they were to be realised. Secondly, the 
Bank was entitled not to be put-into the odious position which 
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such litigation would put it in, a position extremely likely to 

- injure its popularity and its custom, and thirdly, inasmuch as 
Edward Stephen filled a dual capacity it would be quite 
possible that a plausible case might be set up by each maker 
to the effect that he must be deemed to. have paid to Edward 
Stephen in the capacity of an officer of the Bank; that the 
Bank had, in fact, through Edward got the money, and there- 
fore. that it was inequitable.to sue him to. recover it over 
again. : 

Thus whiile to the belief of the Bank manager the paper 
remained as good a security as it was at thé first, its value had 
at least seriously diminished; it was no longer an absolute, 
but at the best a questionable security. 

Now was this fraud committed by Edward as a customer, 


and not revealed nor provided against by Edward as. 


Kazanchi, one of those acts or defaults for which the 
. security deposited by his father could be made responsible ? 

Clause 2 of the agreement defines the duties of a Kazanchi 
as those which either by custom or contract usually 
devolve upon such an officer including, but not confined to, 
the duties, liabilities and responsibilities afterwards set out in. 
detail. That an officer of the Bank who has heard some 
rumour that a customer is or may be doing something 
fraudulent may be absolved from communicating his informa- 
tion to his superior is quite possible. This argument was. 
forcibly brought before their Lordships by Counsel for the 
appellants. But when it is no longer a question of rumour or 
probability, but the officer knows, and as he was himself the 
fraudulent person he knew, and when the fraud was of the 
kind which it was, it seems pretty plain that it would be a 
breach of duty not to communicate it. 

If evidence were wanted to prove that this was one of the 
duties which by custom or contract would devolve upon a 
Kazanchi the evidence. of Mr. William Mackintosh, acting. 
Agent of the Bank of Bengal, evidence unchallenged by 
cross-examination and uncontradicted, would be sufficient to 
prove this. 


But the Bank also relies ton Clause 5 which makes it the: 
duty of the Kazanchi to enquire into and, so far as possible,. 
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7915- —_ascertain the credit; solvency and circumstances of Asiatic 
S.N.Sen residents who have dealings with the Bank through his agency . 
‘Tux Banx 20d in the course of his employment. : 
OF BENGAL, It is true that in the same clause occurs the phrase that he 

eo is to report in writing when required, and that he was not 

required. But if itis his duty to enquire and ascertain, and 
the result of the ascertaimnent is such as would lead the 
manager of the Bank'to close the customer’s account there 
needs no requirement to make a report necessary; the _ 
ascertainment would’ be idle if it was not followed by the 
proper result, that is a report. 

In their Lordships’ opinion the Court of Appeal put the 
right construction upon these clauses, and therefore the 
effects deposited as security for the faithful discharge of the 
duties of his office and forthe protection and security of the 
Bank against such losses as are set forth in the instrument 
may be retained by the Bank until all such losses have been 
discharged. 

There remains the question whether the Bank has sustainéd 
any loss, in other words, whether the Bank’ was bound to 
vealise the promissory notes, obtain payment of them over 
again, and apply the sums received to wipe out the debit 
balance. As to this it appears that the Bank did make 
application to each of the makers, and received for answer in 
each case that the makers had, as in fact they had, paid the 
money to Edward Stephen in the belief that he was the 
holder of the notes. 

Afterwards, and during the course of much discussion and 
correspondence, the Bank, as already stated, passed the notes 
to Sen. It may well be that in his hands they were valueless 
‘because he represents Edward, but if there were any value to 
be got out of them at all it could be just as well got by his 
co-plaintiff, Rajh, as by the Bank. 

In their Lordships’ opinion the Bank was not bound to sue 
these makers and compel them to pay over again. It may be 
doubted whether, in any event, the Bank would be bound to 
sue upon the notes, but in the particular circumstances it 
would put an intolerable burden upon the Bank. 
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The Bank was probably bound (if so required) to hand tie 
notes over to the father’s representative, so that he might 
make what he could out of them, at any rate to the extent of 
the value of the security which he had deposited. But in 
substance that is what was done when the notes were 
transferred to Sen. ‘If the Bank either could not realise or 
‘was not hound to realise the notes, the debit balance remains ; 
cand it is larger. than the total amount of the security 
deposited. There was, therefore, misfeasance by the Kazan- 
chi within the terms of tke agreement, _and by reason of 
such misfeasance there was a loss incurred by the Bank to the 
full extent of the security. 

Their Lordships will humbly advise His Majesty that this 
-appeal should be dismissed with costs. 





Before Mr. Justice Robinson. 
YOOSOF OOSMAN BROS. & CO. v. (1) WIN NE YA, (2) QU 

PU WA, (3) MA-MIN HTAI, (4) CHIT HEE, (5) MA E.* 

Anklesaria—for Appellant. 
Keith—for Respondents 1 and 2. 
May Oung—for Respondents 3 and 4. < 

Code of Civil Procedure, 1908, Order XLI, Rule 33—Power of Appel- 
late Court to add parties to an appeal. 

An Appellate Court has complete power to add as partics to an appeal 
any person whom it deems to be interested in the subject matter in dispute 
and who was a party to the Original Suit. The Court can further add 
parties as respondents in an appeal even though the time within which the 
appea! might have been preferred as against them has expired. 

Jogesh Chandra Banerjee v. Sarada Kuinar Chakravorti and 
others, (1918-19) 23 C.W.N., 223; Kidar Singh and another v. Ganesh 
and others, (1917) 42 Indian Cases, 411; Bindeshri Naik v. Ganga 
Saran Sabu and another, (1892) 1.L.R. 14 All., 154; and Girish Chander 
Lahiri v. Sasi Sekhareswar Roy, (1906) 1.L.R. 33 Cal., 329—followed. 

A promissory note was executed by one Sein Nyee Ma in 
favour of the plaintiff-firm for the price of goods supplied. 
Sein Nyee Ma is now dead and the plaintiffs brought a suit 
against defendants 1, 2 and 3 as his heirs and legal represen- 
tatives to recover the amount due on the promissory note. 
Defendants pleaded ignorance of the note and put plaintiffs 
to proof of execution. They further pleaded that the note, if 
executed, was executed on behalf of a partnership in which he 

* Second appeal from the decision of N:S. Field, Esq., Divisional 
Judge of Tenasserim, setting aside the judgment and decree of. Maung 
Chit Maung, Subdivisional Judge of Tavoy. - 
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was amember. Thereupon plaintiffs obtained leave to amend 
their plaint by adding the surviving partners. They deny that 
the goods were purchased for or on behalf of the partnership. 
The real question therefore in the case was, the note being 
proved, whether defendants 1, 2 and 3 or defendants 4 and 5 or 
both were liable to the plaintiffs. The first Court held that the. 
debt was a partnership debt and dismissed the suit as against- 
the heirs and legal representatives. Defendants 4 and 5 then 
filed an appeal. * The learned Divisional Judge, after pointing 
out what was the real issue in the case, held that as neither 
side has appealed against the judgment and decree dismissing 
the suit against defendants 1, 2 and 3 he need not consider 
whether they were not liable, In this he was clearly wrong ; 
he had power under Order XLI, Rule 20, to have made these 
defendants parties to the appeal and he clearly should have 
done so. He held that the debt was not a partnership debt 
and allowed the appeal. An appeal was then filed to this 
Court by the plaintiffs and their prayer was that the judgment 
and decree of the lower Appellate Court be set aside and 
that of the trial Court be restored or in the alternative that 
the case be remanded to the lower Appellate Court with direc- 
tions to make defendants 1, 2 and 3 parties and to re-hear the: 
appeal and decide which of the two sets of defendants was. 
liable to the plaintiffs. My brother Maung Kin issued notice: 
after hearing the counsel for the appellants and defendants 4 
and 5 to defendants 1, 2.and 3 to show cause why they should 
not be made parties te this appeal. After hearing them he 
directed the defendants 1,2 and 3 be made parties (respon- 
dents) to this appeal, but he did not write any order recording 
his reasons forso doing. It is perfectly clear that this Court has. 
power under Order XLI, Rule 33, to add them as respondents. 
There had been under the old Code some difference of opinion 
between the High Courts as to this power, but it is not neces- 
sary to consider the authcrities, which are all referred to in 
my brother Maung Kin’s first order, because, in the present 
Code, a new rule has been added making the matter perfectly 
clear. That this power exists has been very recently pointed 
out in the case of Jogesh Chandra Banerjee v. Sarada Kumar 
Chakravorti & others (1) andalso in the case of Kidar Singh 
and another v. Ganesh & others (2): This is not contested by 
(i) (1918-19) 23 C.W.N., 223. . (2) (1917) 42 Indian Cases, 411. 
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the Counsel for the respondents and the question that I have 
now to decide is which of the parties (respondents) are liable 
for this debt. The execution of the promissory note by the 
deceased is now admitted and it is clear that defendants 1, 2 
and 3 would be liable, if it was a partnership debt, to the extent 
of the share in the partnership which has come to their hands 
and. if it was a private debt to the extent of the estate that 
they have received. As to whether it is a partnership debt or 
not the following facts seem to render the matter perfectly 
clear: The promissory note was executed by thé deceased in 
his own name, not in the name of the firm and not on behalf 
of the firm. ft has been proved that when the firm purchased 
goods of this character they invariably purchased them for 
cash and not on credit. The evidence so far as it goes is to 
the effect that no such goods were received by the firm and it 
is further proved that deceased’s wife had also a shop in which 
such goods were sold and the goods not having been received 
by the firm they were possibly bought for his wife’s shop. As 
against this there is no evidence whatever and I agree with the 
learned Divisional Judge in holding that the debt was nota 
partnership debt. The appeal therefore as against defendants 
4 and 5 must stand dismissed. 

As regards defendants 1, 2 and 3 it is not now denied that 
they would be liable, but it is urged that the suit as against 
them having been dismissed by the trial Court and no appeai 
having been preferred the decree has become final and_that the 
appeal barred by limitation. That it is not so is also not 
seriously contested. The Court has power to add parties as 
respondents in an appeal though the time within which the 
appeal might have been preferred as against them has expired. 
This was held by a Full Bench of the Allahabad High Court in 
the case of -Bindeshri Naik 'v. Ganga Saran Sabu and 
another (3). The'same view was taken in Girish Chander Lahiri 
v. Sasi Sekhareswar Roy (4). There will therefore be a decree 
in favour of the .plaintiffs-appeilants against defendants 1, 2 
and 3 as heirs and legal representatives of Sein Nyeé Ma for 
the amount claimed and costs in this and the original Court. 
The appellants must pay the costs of the defendants 4 and 5 in 
this and the Lower Court. - - 

(8) (1892) LL.L.R.-14 All, 154. (4): (1906) I.L.R. 33 Cal: 329, 
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Before Mr. Justice Robinson. 


KHALILAL RAHAMAN v. MARIAN BIBI* 
Ba U—for Appeliant. ; 
Thein Maung—for Respondent. 
Mohamedan Law—Divorce—Ante-nuptial agreement by husband 


not to contract second marriage—Power of Courts to grarit divorce to 
@ Mohamedan wife. 


An ante-nuptial agreement that a husband should not contract a second 
marriage is legal, and on failure of her husband to fulfil such an engage- 
ment the wife may apply to a competent Court for divorce. A decree of 
divorce may be granted by a competent Court to a Mohamedan wife when 
the husband leaves her without any means of subsistence, or without 
making any provision, on her behalf, or persistently neglects to visit her, 
or treats her habitually in a cruel manner, or fails to fulfil the engage- 
ments voluntarily entered into at the time of the marriage contract. 


Poonoo Bibee v. Fyez Buksh, 15 Ben: L.R-, App. 5—followed. 


This was a suit for a divorce brought by a Mohamedan wife 
and has been decreed by both the Original Court and the 
Court of Appeal. The facts are that an ante-nuptial agreement 
was executed by the husband in’ which amongst other stipula- 
tions he gave his wife the power of divorcing him by saying 
talak three times under certain conditions and also undertook 
that he would not marry any other woman or keep a mistress. 
He lived with his wife in ther parents’ house for about six 
months and then left her for six months but returned and 
again lived with her for six months. After that he went away 
and has provided her with no maintenance, He* never 
returned to her and he has married two other wives in breach 
of his agreement. It has been held aiso by both Courts that 
he was guilty of cruelty and the plaintiff seeks divorce on the 
grounds of cruelty and desertion and for breach of the condi- 
tion that he would not take another wife and failure to sup* 
port her. It has been argued that the ante-nuptial bond is 
invalid as being immoral and opposed to public policy and 
void as being in restraint of marriage. Reliance is placed 
also in Article 72 of Sir Roland Wilson’s work in which he 
specified the only grounds on which a Mohamedan marriage 
may be dissolved by judicial decree. It has repeatedly been 


* Second appeal from the decision of H. N. Tuck,-Esq., District 
Judge of Thayetmyo, confirming the decree of Maung Ba Tin, Town- 
ship Judge of Minhla. e 
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held*that such conditions as appeared in. this contract are 
neither immoral nér opposed to public policy and it has further 
been held that the condition to take no other wife is not void 
under section 26 of the Contract Act. No authority is given 
for the dictum in section 72 of Sir Roland Wilson’s work. In 
Sir Syed Ameer Ali’s work on Mohamedan Law, 4th Edition, 
at page 369 it is pointed out that a condition in an ante- 
nuptial agreement that the husband should not contract a 
second marriage is legal and reference’is made to the case of 
Poonoo Bibee v. Fyexz Buksh (1) wheré-this-view was upheld. 
At page 581 of the same work it is laid down that when the 
husband is guilty of conduct which makes the matrimonial life 
intolerable to the wife, when he neglects to perform the 
duties which the law imposes on him as obligations resulting 
from marriage, or when he fails to fulfil the engagements 
voluntarily entered into at the time of the matrimonial con- 
tract, she has the right of preferring a complaint before the 
Kazi or Judge and demanding a divorce from the Court. The 
Judge has the power of granting a divorce not only for habitual 
ill-treatment, for non-fulfilment of ante-nuptial engagements 
but for other reasons also. And the learned author proceeds 
to give various grounds on which divorce may be granted and 
amongst them the following :— 

When the husband leaves her without any means of sub- 

sistence. 
” When he quits without making any ‘provision on her behalf. 

When he persistently neglects to visit her. 

When he treats her habitually in a cruel manner. 

All these grounds have been held to exist in the present 
case. It is also urged that by the ante-nuptial agreement 
power is given to her to divorce him by éalak and that she 
should have adopted that remedy instead of coming to the 
Court. ButI can find no authority for this and the plaintiff 
cannot be deprived of her ordinary legal: right to come to the 
Court and to obtain a decree if she establishes grounds justi- 
fying it. 

The appeal is dismissed with costs. 


(1) 15 Ben. LR. App. 5. 
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Civit st Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 


oe Young. 
Femmes es ESTHER E. S. COHEN ». (1) E. I. COHEN, 
pice (2) M: I. COHEN.* 


Das with Campagnac—fer Appellant. 
N. N. Burjorjee—for Respondent. 


Marriage S.itlement—Presumption concerning @ child's portion. 















In marria; tlements and wills of parents there is a presumption of 
law, arising instrument itself, that a child’s portion vests at mar- 
riage in the oxse of adaughter and at majority in the casc of a son, unless. 
there ts ng in the deed to the contrary. 


ow v. Binns, 1 K. &J., 417—referred to. 


This is an appeal from a decision of Robinson, J., on the 
- Original Side dismissing a suit by a beneficiary to compel her 
trustees to carry out a trust. 

The trustees were her father and uncle: the trust sum was 
a fund of Rs. 11,000 held under a marriage settlement. 

The terms of this settlement were (i). income to the wife 
for life, (ii) income at her death to the husband for life, (iii) at 
his death to apply the iacome for the maintenance, education 
and support of the chiidren till the youngest attained majority 
and then to divide the fund equally between all the children. 
The alleged breach was the’ payment of Rs. 5,000 to one of the 
children. r : 

It was alleged by the trustees that this was done by consent 
cf all the beneficiaries. : 

The circumstances which it is alleged caused the consent 
were that the.youngest daughter had veached marriageable age 
and the father was desirous of seeing her married. , 

It was therefore necessary to provide her with.a dower. 

The ‘father whose circumstances had become straitened 
could not do so, so he says, and the trustees plead that the 
beneficiaries agreed that if the father would give up his life 
interest, and divide Rs. 6,000 amongst them forthwith, they 
would on their part consent that the balance Rs. 5,000 of the 
fund should be paid to the daughter for her dower. 

The girl admittedly became engaged, but the match was 
broken off. Then another suitor came forward and the pro- 

* Appeal against the judgment of Robinson, J., on the Original” 
Side. 
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posal for dowering her out of the trust fund was again mooted. 
The father and three sons say that the plaintiff Esther Cohen 
-consented. She denies it: she admittedly never signed the * 
sdeed of consent. The onus is clearly upon the trustees to 
prove her consent. = 

The trustees and the three beneficiaries who support them 
are to a certain extent interested and possibly on this account 
it was alleged in the written statement that she had admitted 
in the presence of one E. J. Moses that she agreed to and 
-accepted the proposal. eek 

Both the trustees in evidence also stated’ that Moses hi 
told them this, but he is not called and no réason is given for 
the omission. He is the son-in-law of the uncle trustee who 
says he meets him two or three times a day. 

It seems incredible that both should have misundersteod 

him. The only inference to be drawn from the unexplained 
omission to call him is that his evidence would not be in their 
favour. : 
Seeing that they thought his evidence so important that 
they specifically relied upon it in their written statement the 
omission to call him without assigning any reason precludes 
us from holding they have proved their case. Moreover the 
‘probabilities of the case are on the plaintiff's side. When she 
was asked to sign, her husband was absent in Calcutta and 
she was admittedly unwilling to execute the instrument of 
release in. her husband’s absence. The defendants say that 
she promised to do so on his return, but it is far more likely 
that she would deciine to bind herself without consulting her 
husband. Mr. Beale’s evidence on which stress is laid by the 
learned Judge does not show that when the plaintiffs husband 
returned from Calcutta she actually agreed to sign. He told 
Mr. Beale “ that he would bring his wife to do so (¢.e., to sign) 
a few days later on.” But this may well mean that the plain- 
tiff and her husband were considering the matter. It is far 
from an admission of consent. Plaintiff and her husband were 
not on good terms with the Ist defendant. There had been 
litigation between them concerning the plaintiffs dower and in 
1915 the plaintiff had demanded her full share of the Rs. 11,000 
trust money. On the'whole it appears unlikely that the plain- 
tiff gave her consent.. 
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The result is that there has been a breach of trust which the 
trustees must repair. 

The plaintiff says the whole sum of Rs. 11,000 must be 
restored because ‘if her brothers and sisters predeceased their 
father, she would be entitled to the whole. 

This however assumes that her brothers and sisters had no 
vested interests. 

The mother is dead: the class therefore cannot be 
enlarged. In marriage settlements the presumption is that a 
child’s portion vests at marriage in the case of a daughter and 
at majority in the case of a son unless there is anything in the 
deed tc the contrary. Thus in ‘Swallow v. Binns (1) cited at 
page 469 of Lewin on Trusts, 12th Edition, Vice-Chancellor’ 
Wood stated that upon instruments of this nature (such as 
settlements and wills of parents) there is an implication of law 
arising upon the instrument itself, subject of course to any 
expressions to the contrary, that it is the intention of any 
person who places himself in loco parentis to provide portions. 
for children or grand-children as the case may be, at the 
period when those portions will be wanted, namely upon their: 
attaining the age of 21 yearsor (as is usually provided in the 
case of daughters) upon their attaining 21 or marriage: and 
that such portions shall then vest whether the children do or 
do not survive their parents, and Mr. Lewin cites it. as a 
general rule that where a parent or person in loco parentis 
provides portions for children the strong presumption is that 
he means to provide portions for all such children as may live 
to require them, i.e., for sons who may attain 21 and daughters. 
who attain 21 or marry. If therefore the language of the 
instrument be uncertain but is capable of the construction that 
sons at 21 and daughters at 21 or marriage shall take a vested 
interest the Court will so decide it by force of the presumption.. 

There is nothing in the instrument in our opinion to prevent 
the application of this presumption, and as all the children 
have attained 21 we consider that all their shares have 
vested. The period of division if the parents were dead as 
provided by the deed is when the youngest child-attains 21 and 
there is nothing to prevent the father surrendering his life: 


(1) 1K. & J., 417. 
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interest and the trustees dividing the fund amongst the children 
if the father so desires. ~ 

The father is so desirous in the case of those children who 
are willing in return to contribute to their sister’s dower. The 
other children are willing, the plaintiff is not. What she 
wants is her whole one-eighth cr Rs. 1,375, vide her lawyer's 
letters of Ist March 1918 and 11th March 1918. 

This the trustees cannot be compelled or even allowed to 
give her unless with the father’s consent. Unless he consents 
to surrender his life interest in this portion and give it to his 
daughter, he is entitled to enjoy its income during his life and 
she is entitled to nothing until he dies. 

The trustees still have the Rs. 750 in hand and must make 
good the Rs. 625, and. will then either hold the Rs. 1,375 in 
trust or give it to the plaintiff, as the father may decide. 

The appeal is therefore allowed, but we consider that as the 
suit was really brought by the plaintiff to obtain Rs. 1,375 
immediately, it is not-a case in which she should have costs 
and we leave each party to bear their own here and below. 


Before Mr. Justice Robinson. 
S.T.K. CHETTY FIRM v. BALASUNDRAM.* 


Lambert—for Appellant. 
Chari—for Respondent. 


Specific Relief Act, section 42—Consequential relief—Amendment 
of plaint. 

The proviso of section 42, Specific Relief Act, docs not require a plain- 
tiff to include in his prayer every relief or every claim that he can make 
against every and'any person, but it only requires that he shall ask for such 
reliefs as against the particular defendant in the suit. 

On failure {of the plaintiff to include a prayer for such consequential 
relief in his plaint, the Court is not entitled to dismiss the suit, but is only 
entitled to return the plaint for necessary amendment. 

Bombay Burma Trading Corporation, Limited v. F. Yorke Smith, 
(1893) I.L.R. 17 Bom., 197; Purshottam Prasadji Kunj Bihari Pra- 
sadji v. Kishavial Hiralal, (1904) 1.L.R. 28 Bom., 567; and Limba bin 
Krishna v. Rama bin Pimplu, (1889) 1.L.R. 13 Bom., 548—followed. 


Plaintiff being the owner of a certain house mortgaged it 
to the firm of C.P.L.K.N., who got a mortgage decree 


* Second Appeal from the decision of E. D. Duckworth, Esq., Divi- 
sional Judge of Hanthawaddy, confirming the decree of Maung Aung 
Hla, Subdivisional Judge of Insein. © 
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against him. The mortgagee tried to sell the property in 
execution but no sale was carried through. He then transfer- 
red his decree to the present appellant firm of S.T.K. S.T.K. 
brought the house to sale and bought it themselves. They 
obtained a sale certificate in 1911. Plaintiff now seeks a 
declaration that the sale certificate granted is void on the 
grounds that no notice of the assignment ofthe decree had been 
given to him and that no notice of the intended sale was given 
to him. © He claims to be in possession at the time of suit. In 
1915 the S.T.K. firm applied for possession but their application 
‘was dismissed as barred by limitation. In 1915 one Desai was 
in occupation of the house and is so still, he says, as the tenant 
of S.T.K. The plaintiff filed a suit against Desai as his tenant 
and the matter came up to this Court but it was held that fio 
tenancy was proved. Plaintiff then sued Desai for use and 
occupation but he again lost his suit it being heid that he was 
not the owner of the property. Plaintiff now files the present 
suit and it was decided in his favour in the first Court. When 
the plaint was instituted on the 2nd December 1918 the Court 
held that the suit was in effect one for cancellation of a docu- 
ment and that it must be stamped to the full value of the 
property. Plaintiff paid the deficient stamp duty. The decree 
of the first Court was based on the two grounds ‘of want of 
notices mentioned above and the deciee given was that the 
Court sale at which S.T.K. had bought the property was void 
and it was set aside and the sale certificate issued was declared 
to be void. The only point.that is now argued in this appeal 
is that the plaint was one for,declaration merely and that there 
was no prayer for the specific relief of possession and that the 
suit therefore should have been dismissed. It is admitted that 
this point was raised specifically for the first time in the Divi- 
sional Court. But Mr. Lambert argues with some ingenuity 
that in the written statement S.T.K. denied that plaintiff was 
in possession and explains the failure to plead that the suit 
should be dismissed for want of a prayer for consequential 
relief on the ground that plaintiff was at that time claiming to 
be in possession, and that that plea could not therefore be pro- 
perly raised until the question of possession had been decided. 
He says: that he urged that the issues were” insufficient and 
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. asked that a further issue as to possession should be drawn. 
But he admitted he did not suggest any issue as to the suit 
failing for want of a prayer for consequential relief. He says 
he dealt with this omission in his argument. He admits that 
he cannot now argue as to want of notice. 

It must be taken that the present point was taken for the 
first time properly in Ist appeal. Inthe case of the Bombay 
Burma. Trading Corporation, Limited, v. F. Yorke Smith (1) 
Mr. Justice Farran pointed out that the plaint did not ask 
for consequential relief but that no objection had been taken 
by the defendants on that ground under section 42 of the 
‘Specific Relief Act and thatas no fiscal regulation was contra- 
vened by the omission, he saw no reason why the Court should 
raise the objection of its own motion. The point was raised 
in argument in appeal and in dealing with it the learned Chief 
Justice stated, “It is also to be remarked that this objection 
has been taken for the first time on appeal—a circumstance 
which by itself is, in our opinion, fatal to it.” The reason for 
this appears to me is to be found inthe case of Purshoitam 
Prasadji Kunj Bihari Prasadji v. Kishavlal Hiralal (2) where 
Sir Lawrence Jenkins points out in quoting section 42 of the 
Specific Relief Act, “ Nothing is said here about dismissing his 
suit ; all that is enacted is that no Court shall make a declara- 
tion, where the plaintiff, being able to seek further relief, omits 
to do so.” The Court therefore cannot dismiss the suit. It 
can only refuse to make a declaration unless and until the 
.defect is remedied. The result of such a defect and the proper 
method of dealing with it is pointed out in the case of Limba 
bin Krishna v. Rama bin Pimplu (3) where it was held that a suit 
Should not be dismissed by an Appellate Court on the ground 
of its being one asking merely for a declaratory decree and no 
-consequential relief where that objection has never been taken 
iby the defendants to the suit. ‘The plaintiffs should in such a 
-case be allowed an opportunity of amending their plaint. Had 
therefore this objection been specifically raised in the first 
Court it would have been open to: plaintiff to apply to aniend 


© qd) (1893) L.L:R. 17 Bom., 197. (2) (1904) IL. R. 28 Bom., 567. 
(3) (1889) I.L.R. 13 Bom., 548. © a 
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his plaint or he could have maintained his position that he was . 
in possession -when if he failed to prove it the suit might 
possibly have been dismissed, and even if the Divisional Judge: 
had entertained the objection his proper, course would have 
been to have remanded the case so that plaintiff might have an 
opportunity, if he chose, to avai! himself of it of amending his. 
plaint. But it is unnecessary to deal with the matter further” 
here for various reasons. In the first. place the effect of the 
Court’s order in demanding stamp fees to the full value of the 


” property was to convert the suit from one for a mere declara- 


tion inte one for cancellation of the sale at which S.T.K. bought.. 
He'should no doubt have insisted on the amending of the 
plaint but unfortunately that was not done. However, even if 
the suit be treated as one for a bare.declaration it is clear that 
any consequential relief the plaintiff should ask for would be 
relief consequent on the main prayer of his suit. The appro- 
priate consequential relief necessary to support the suit as laid! 
would be the relief cancelling the sale and not one for possession.. 
S.T.K. was apparently not in possession. He endeavoured to- 
obtain possessionand the Court had held that he was not entitled 
to possession as his claim thereto was barred by time. Desai 
was the person who was in actual possession and he was not a 
party to this suit and no decree for possession therefore would 
have been effectual as against Desai and plaintiff would stilh 
have had to bring another suit to obtain. possession. That 
necessity would not have been done away with by the conse-- 
quential relief even if it had been granted in the present case,. 
and therefore the object of section 42 for requiring that the 
plaintiff shall ask for consequential relief where ‘it is open to. 
him would not have been satisfied. Section 





there is no force in the particular point that ‘has been ‘pressed 

in this appeal, and ‘that, even if it could Ihave been allowed, it 
would not’ have effected more than to allow the plantiff an 
opportunity of amending his plaint. The appeal is, therefore,. 
dismissed with costs. 
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Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Young. 


THE RANGOON MUNICIPAL COMMITTEE v. (1) THE . 


BURMA RAILWAYS COMPANY, LIMITED; (2) 
P. M. CHEKRAVARTHY; (3) SHAIK ARIGIN.* 
McDonnell—for Appellant. 
Ormiston—for Respondents. 

Burma Municipal Act, 1898, sections 98and 112—Disposal of night- 
soil—Nuisance committed in the disposal thereof. 

Held, per Chief Judge,—that the duty of disposal of night-soil is not 
imperatively imposed on Municipal Committees under the Burma Munici- 
pal Act, and that Municipal Committees are not authorized expressly or by 
necessary implication to commit a nuisance in its disposal, and conse- 
quently they can be restrained by injunction from committing such a 
nuisance. 

Per Young, J.—That the: Municipal Committees of those Municipali- 
ties to which the provisions of section 98, Burma Municipal Act, have been 
extended have imposed on them an imperative duty to remove and dispose 
of night-soif, but that it was not shewn that a nuisance was the inevitable 
result of such disposal. 

Managers of the Metropolitan Asylum District v, Hill, (1880-81) 6 
App. Cases, 193; London, Brighton, and:South Coast Railway Com- 
pany v. Truman, (1886) 11 App. Cases, 45; The Attorney-General vy. 
Leeds Corporation, Ltd., (1869-701, 5 Chan. App. Cases, 583; Price's 
Patent Candle Company, Limited v. The London County Council, 
(1908) 2 Chan. Dvn., 526; The Attorney-General v. The Council of 
the Borough of Birmingham, English Reports, 70, 220—referred to. 


JUDGMENT OF THE ORIGINAL SDE OF THE CxiEF Court. 


Robinson, J.—The defendant Committee have since 1890 
occupied a plot of land in the angle between Strand Road and 
Ist Street and in 1891 they established thereon a night-soil 
depét. The plaintiff Railway Company occupy a plot of land 
the other side of Ist Street to this depét and they have erected 
thereon Jamadars’ and Clerks’ Quarters for occupation by 
members of their staff. The 2nd and 3rd plaintiffs are goods 
clerks in the employ of the Railway Company living in these 
quarters which abut on Ist Street. The quarters were 
erected some two years after the night-soil depdt was brought 
into operation. 

Early in 1908 the Railway Company began to complain of 
the smell from the depét and on the 3rd February 1908 wrote 
to the Health Officer saying that the smell had been actually 
* Appeal against the judgment of Robinson, J., ot the Original Side. 
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getting worse and had latterly increased to such an extent. 
that the clerks had vacated their quarters and men could not 
be induced ‘to live there. It was asked if anything could be 
done to abate the nuisance. On the 11th February the Health 
Officer replied that there is bound to be a certain amount of 
nuisance in connection witha night-soil depét ; he admitted that 
the nuisance had been worse cn two or three occasions recently 
because of blockages having occurred but said his department 
was doing its very best to diminish the nuisance complained of. 
On the 29th May 1908 the Railway Company’ again wrote to 
him that the stench was reported to be unbearable when the 
night-soil carts were being emptied as the prevailing wind 
blows from the receiver towards the quarters ; that it had also 
been reported that during the last year or so, there had been 
a considerable increase of sickness, especiaily bowel complaints, 
in this area which was put down to the smell. It was stated 
that the Chief Medical Officer of the Railway was. of opinion 
that the present state of affairs was not merely a nuisance, 
‘but dangerous to the health of the surrounding community, 
and- it was asked that the Municipality should take active 
measures to abate the nuisance. On the 8th June the Health 
Officer replied that the problem of disposing of the night-soil of 
a very large area with the least possible amount of nuisance 
was obviously a difficult one and that its solution was likely to 
be expensive. He said the Engineer was preparing plans 
and estimates for such a reconstruction of the depét as would 
probably greatly diminish the nuisance complained of. 

There the matter seems to have rested for the time being, 
but on the 12th December 1910 the Railway Company wrote 
forwarding a letter from their Chief Medical Officer and 
asking that active measures to abate the nuisance complained 
-of might be taken at an early date. The Chief Medical Officer, 
who stated that he had visited the depét while operations were 
‘being carried on, expressed the opinion that it amounted to a 
nuisance which rendered the quarters uninhabitable ; that the 
-nuisance-had not in any way diminished, and that if the night- 


“soil depét continues:to be used that that portion of the railway 


Yand ‘should not be’ used for railway quarters. The Health 
‘Officer replied on the 23rd December 1910 that from their 
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nature it was impossible to render n'ght-soil depédts entirely 
free from offence but that the Chief Engineer had recom- 
mended alterations which it was hoped would be shortly 
carried out and should considerably minimise the nuisance. 
There again the.matter was allowed to rest, but on the 23rd 
March 1914 the Railway Company wrote to the President of 
the Municipality calling his attention to the previous corre- 
spondence by which they-had been endeavouring to get some- 
thing done to improve the state of affairs and saying that 
each time they had been put off with promises. They stated 
that their Chief Medical Officer had again reported that nothing 
whatever had been done to do away -with the nuisance which 
was a yery serious one and rendered the quarters uninhabit- 
able, and.asked what the Committee proposed to doin the 
matter. On the 4th April the Secretary of the Municipality 
replied that the Municipality had made several costly experi- 
ments at another depét with the object of mitigating the 
nuisance but that the results had so far disappointed expecta- 
tions ; that further experiments are being tried; that if they 
prove successful they will be introduced at the depét at 
Keighley Street ; that in. the meantime very strict supervision 
was kept over the work carried out at the depdt, and that every- 
thing that could be done to reduce the nuisance was being 
done. On the 8th May the Railway Company again wrote that 
the matter seemed to be no nearer solution than when it was 
first raised and reiterated that the dep6t was a nuisance and 
rendered the quarters uninhabitable, and that if the nuisance 
cannot he mitigated within three months it would be necessary 
to appeal to higher authorities against further use of the site 
as a depét for dumping the night-soil. On the 3rd December 
1914 the Railway Company forwarded another report from 
their Chief Medical Officer and asked if the Committee wished 
to make any remarks on the subject before the matter was 
-placed in the hands of their lawyers. On the 7th December 
the Committee replied that they could not admit that the 
conditions at the dep6t were as bad as represented or that 
it was indifferent with regard to effecting. any reasonable 
improvement that may be suggested. It was said that it hadi 
been decided to repave thedepét with stome setts which would: 
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vagy. result in a considerable abatement of the nuisance and that 
_ THE until some practical alternative to night-soil dep6ts is suggested . 
Bee the Municipality is not in a position to dispense with them, 
Coane On the 16th March 1918 the_Railway wrote giving notice of 
‘Tux BuRMA suit under section-42 of the Burma Municipal Act for an 
Buen injunction to restrain the nuisance and for damages by way of 
Lanitep. compensation. 

-— The plaint sets out the existence of this night-soil depdt for 
the purpose of transferring night-soil from carts in which it is 
collected to one of the Municipal drains. It alleges that such 
transfer takes place every night and gives rise toan intolerable 
stench and noxious vapours-which spread themselves over the 
lands occupied by the plaintiffs corrupting the air and render- 
ing the quarters unfit for human habitation. It alleges that 
the cause of action is a continuing cause and prays for an 
injunction restraining the defendant Committee from so main- 
taining and conducting such depét as te constitute a nuisance ; 
such further and other relief as in the premises shall seem just 
and for the costs of the suit. The Municipal Committee in 
their written statement deny the allegations of fact as to the 
stench and noxious vapours ; denies entirely that the quarters 
are rendered unfit-for human habitation; alleges that every 
care is taken that no unreasonable smell shall arise, They 
admit that the Railway Company had called upon them to 
abate the nuisance and they plead that the plaintiffs are not 
entitled to succeed by reason of their acquiescence and delay 
in taking action and by the fact that they are barred by limita- 
tion. They plead that plaintiffs are not entitled to an injunc- 
tion as the balance of public convenience requires that the 
operations complained of shall be carried out ang by reason of 
the fact that no more suitable place exists in Rangoon for 
transfer of sewage from the night-soil carts to the sewer. They 
plead that no cause of action lies against them by reason of 
‘Statutory authority given for the provision of the said site for 
disposal of sewage. Lastly they plead that the operations have 
‘been carried out lawfully in good faith and with due care and 
attention and that therefore no suit is maintainable. 

I framed issues as to whether a nuisance was committed, 
:asto whether the defendant Committee were exempted by 
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Statutory authority from being sued, as to the alleged acquies- 
cence and delay, as to the question of the balance of public 
convenience, and as to whgther section 42a of the Act justified 
the plea that no suit was maintainable. 

I will first deal with the question of Statutory authority as 
given by the Burma Municipal Act and whether the defendant 
Committee is therefore not liable to be sued for an injunction. 
"The defendant Committee claims that the Act imperatively 
requires them to provide for the disposal of offensive matter ; 
that to do so is not possible without creating some nuisance 
and that this must have been realized by the Legislature which 
theréfore when enacting this provision must have contemplated 
interference with private rights. It urgés that its operations 
are not for gain but solely for the public benefit and that in 
respect of night-soil their duty is so obviously imperative that 
the rights of individuals must be subordinated to the advan- 
tage of the community as a whole. The general principle on 
which this claim to exemption rests is well recognized and has 
frequently received judicial expression. In respect of acts 
giving powers to construct a railway it is pointed out by Lord 
Halsbury, Lord Chancellor, at the end of his judgment in the 
London and Brighton Railway Company v. Truman (1) that 
they “ were assumed to establish the proposition that the rail- 
way might be made and used whether a nuisance were created 
or not.” And this is so although the Railway Company works 
for the gain of itsshare-hclders as a commercial adventure. 
There is next the cases where powers are given to Companies, 
such as, Gas and Electric Lighting Companies. In respect to 
them no such assumption can be made. It is true their opera- 
tions may result in great convenience to the public at large but 
they are carried out primarily for the pecuniary advantage of 
the share-holders and it is for them to prove affirmatively the 
exception they may claim. Lastly we have the cases of corpo- 
rations and public ‘bodies not working fer private gain but 
primarily for the public good. In the case of the last class, 
amongst which a Municipal Committee is included, no right to 
create a nuisance or to interfere with private rights is to be 
assumed and it must be.proved that they are entitled to exemp- 
tion from an action to restrain them. The onus of proving 

(1) (1886) 11 App. Cas., 45. 
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this is on them, and it cannot be claimed that they come with-. 
out proof within the rule allowed in the case of Railway Acts... 
To establish this it is sufficient to refer to passages in the judg- 
ments in the Metropolitan Asylum District y. Hill (2) where. 
Lord Blackburn says, “It is clear that the burthen lies on those 
who seek to establish that the Legislature intended to take 
away the private rights of individuals, to shew that by express * 
words, or by necessary implication, such an intention appears,” 
and Lord Watson says, “ The onus of proving that the creation 
of a nuisance will be the inevitable’result of carrying out the 
directions of the Legislature, lies upon the persons seeking to 
sestify the nuisance.” As to the law applicable to the claim to 
exemption that is made it is set out clearly in this authority 
and I need not refer to the other cases in which it has also 
been laid down, Lord Selborne, Lord Chaicellor, deals with 
the Act then unidérconsideration and hesays, “ {f express words, 
or necessary implication and intendment, must be shown, in 
order to authorize the Poor Law Board, or any managers of 
An asylum, to create a nuisance, in the exercise of the discre- 
tionavy powers given to them, I can find none in this statute. 
The result is: (i) That this Act does not necessarily require 
anything to be done under it which might not be done without 
causing a nuisance ; (ii) That as to those things which may or 
may not be done under it, there is no evidence on the face of 
the Act that ‘the Legislature supposed it to be impossible for 
any of them to be done (if they were done at all) somewhere 
and under some circumstances, without creating a nuisance ; 
and (iii) That the Legislature has manifested no intention that 
any of these optional powers, as to asylums, should be exer- 
cised at the expense of, or so as to interfere with, any man’s 
private rights,” and again, “If the Legislature had authorized 
some compulsory interference with private rights of property, 
within local limits which it might have thought fit to define, for 
the purpose of establishing this asylum to be used for the 
reception of patients suffering from small-pox or other infecti- 
ous disorders, and had provided for compensation to those who 
might be thereby injuriously affected (in such cases and under 
such conditions as it might have prescribed) the present case 
might have been like Rex v. Pease (3) and the Hammersmith 


(2) (1880-81) 6 App. Cas., 193. (3) 4B. & Ad., 80. 
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Railway Company v. Brand (4). No person outside the statu- 
“tory line of compensation, even if the use of the asylum in the 
manner authorized by the statute had been productive of 
serious damage to him, could then have obtained any relief or 
remedy, upon the footing that what the statute authorized was 
a legal nuisance to himself, or in itself an actionable wrong. 
But the case is different when (as here) no interference at all 
with any private rights is authorized, and no place, or limit of 
space, is defined within which the establishment of such an 
asylum is made lawful.” Lord Blackburn says, “I think that 
the case of The Hammersmith Railway vy. Brand (4) in your 
Lordships’ House, settles, beyond controversy, that where the 
Legislature directs that a thing sball at all events be done, the 
doing of which, if not authorized by the Legislature, would 
entitle any one to an action, the right of action is taken away.” 
” The Legislature has very often interfered with the 
rights of private persons, but in modern times it has generally 
given compensation to those injured; and if no compensation 
is given it affords a reason, though not a conclusive one, for 
thinking that the intention of the Legislature was, not that the 
thing should be done, at all events, but only that it should be 
done, without injury to others. What was the intention of the 
Legislature in any particular Act isa question of the construc- 
tion of the Act.” Lord Watson, after pointing out that it was 
not asserted that express power of authority to that effect had 
been given by the Act but that the contention was that, having 
regard to the nature of the public duties laid upon the appel- 
lants, and the necessitiés of the case, it must, on a fair 
construction of the Act, be held that the Legislature did intend 
them to exercise, and authorize them to exercise, such powers, 
says, “I see no reason to doubt that, wherever it can be shown 
to be matter of plain and necessary implication from the 
language of a statute, that the Legislature did intend to confer 
the specific powers above referred to, the result in law will be 
precisely the same as if those powers had beengiven in express 
terms. And I am disposed to hold that ifthe Legislature, 
without specifying either plan or site, were to prescribe by 
statute that a public body shall, within certain defined limits, 
provide hospital accommodation for a class or classes of persons 
. 438 LJ., Q.B., 265- 
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labouring under infectious disease, no injunction could issue 
against the use of an hospital established in pursuance of the 
Act, provided that it were either apparent or proved to the 
satisfaction of the Court that the directions of the Act could 
not be complied with at all, without creating a nuisance. In 
that case, the necessary résult of that which they have directed 
to be done must presumably have been in the view of the 
Legislature at the time when the Act Was passed. 

On the other hand, I do not think that the Legislature can 
be held to have sanctioned that which is a nuisance at common 
law, except in the case where it has authorized a certain use of 
a specific building in a specified position, which cannot be used 
without occasioning nuisance, or in the case where the 
particular plan or locality not being prescribed, it has impera- 
tively directed that a building shall be provided with a certain 
area and so used, it being an obvious or established fact that 
nuisance must be the result.” Then after dealing with the 
question of onus which lies upon the person claiming 
to justify the nuisance, he continues, “ Their justification 
depends upon their making good these two propositions—in the 
first place, that such are the imperative orders of the Legisla- 
ture; and in the second place, that they cannot possibly obey 
those orders without infringing private rights.” 

I will next consider the provisions of the Burma Municipal 
Act to see.whether they are such as justify the claim of the 
defendant Committee in the light of these expositions of the 
law applicable, Section 98 of the Act provides for special 
conservancy in certain towns and lays down that the Committee 
of any Municipality to which the Local Government may apply 
the provisions of the section shall provide for the cleansing of 
all street drains and public places within the limits of the 
Municipality, and the removal therefrom of all refuse and 
rubbish and shall provide for the removal of all house refuse. _ 
Sub-section 2 enacts—“ The Committee shall provide, within 
the limits of the Municipality, sites and places for the collec- 
tion, deposit, or disposal of all refuse rubbish, and offensive 
matter: provided that the Local Government may require the 
said Committee, in lieu of, or in addition to, such sites and 
places, to provide sites and places for such deposit and disposal 
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beyond such limits.” Sub-section 3 empowers the Committee 
to.require owners or occupiers of premises to provide proper 
receptacles for collecting and keeping refuse rubbish and 
offensive matter prior to removal. This section was applied to 
the Municipality of Rangoon on the ist July 1898. Sub- 
section 2 is clearly imperative in its terms {ind the Committee 
is left no option. It has to provide sites and places for the 
disposal of offensive matter. A discretion is given to the 
~Committee as to the exact location of such sites and places but 
they must be within the limits of the Municipality. The 
proviso shows that it was recognized that it might become 
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‘necessary to require the Committee to provide such sites and " 


places beyond municipal limits in lieu of one or more of those. 
provided within those limits. 

Mr. Giles argues that this section does not deal with night- 
-soil at all ;:that it and section 97 are joined under the one sub- 
heading “ Deposit of offensive matter” and that both sections 
wefer to refuse and rubbish from streets and houses. He 
argues that night-soil is not dealt with as offensive matter but 
as sewage and is provided for in section 112. 

“ Sewage” is defined in section 2 (9) as meaning “night- 
-soil and other proper contents of water-closets, etc.,” and the 
-expression offensive matter is not used in the definition. 

“ Sewerage-connection ” is defined in section 2 (11) as 
including (a) any sewer between any water-closet, etc., on the 
vone hand, and ‘any sewer set apart by a Committee for sewage 
and other offensive matter on the other hand.” Section 150 
speaks of “the water of any sink sewer or cesspool or any 
other offensive matter” and section 151 speaks of “ night-soil 
or filth or any noxious or offensive matter.” .It is not used in 
these sections as something different from night-soil and the 
dike, but as a general term ex majori cautela to cover possible 
-omissions. It is urged that there are many provisions relating 
to sewage latrines, cesspools, night-soil and the like, and that to 
include it here with house refuse and rubbish which might 
become offensive is at least strange. It may be that the 
drafting of the Act is open to criticism, in fact it. has been 
criticized by both sides in this case, but I see no reason to 
doubt that in this section, which would not apply to all 
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19'9 municipalities, it was used as a general term to cover all 


THe offensive matter and that it does cover night-soil. It is said 
ues, that it is already provided for in section 112 but that section 

vie aa is permissive and deals with removal from buildings, lands or 

Tue Buama receptacles and is intended to provide a right of entry for this 
coats purpose. It does*not deal with the disposal of the matter 
Lmitep, removed. Before a Committee can impose a scavenging-tax it 
= has to thake provision for removal and disposal but it may 

remove without imposing a tax. 

I must therefore hold that section 98 (2) does apply to the 
matter in dispute and it imposes an imperative duty on the 
Committee to provide sites and places for the disposal of 
night-soil. 

The Act clearly does not permit a nuisance to be committed’ 
in the disposal of night-soil in express terms and the next 
question is whether the nuisance was so certain a consequence 
that it must be assumed that the Legislature realized when: 
passing the Act that the imperative duty imposed could not be 
performed without creating a nuisance, that is, without inter- 
fering with private rights. Lord Blackburn said in the Metro-- 
politan Asylum District v. Hill (2): “ If it be the fact that such 
an asylum must be a nuisance, unless on a site so extensive as. 
to keep all habitations at a considerable distance, it may be 
that such a site cannot be obtained at all in the neighbour- 
hood of the metropolis, or only at a cost so enormous as to 
make it practically impossible: If that is the case it might be 
for the consideration of the Legislature whether the certain 
danger of infection, from leaving the infectious sick paupers 
where they fell ill, exceeded that which would arise from 
awell-regulated hospital erected in another place, to such an 
extent that it was for the public benefit that this latter risk 3 
should be run, and whether the rights of: the owners of 
property there should stand in the way of such a public 
benefit, or should be made to give way, with-or without com- 
pensation.” And so in this case if it is established or can be 
held that the depdt cannot be used without causing a nuisance 
it may well be that the Legislature held that the public: 


(2) (1880-81) 6 App, Cases, 193. 
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-advantage so far exceeded the injury to private individuals 
that the latter must give way. 


For the defendant Committee it is argued that the impera- ~ 


tive duty imposed is to dispose of offensive matter, that is, 
matter which remains, of necessity, offensive, therefore a 
potential source of nuisarce until finally disposed of ; that 
the evidence and especially the experiments made show that it 
cannot be disposed of by any known method and the exercise 
-of every care and'precaution without causing a_ nuisance ; 
:that there is no provision, such as there is in many Acts, that 
no nuisance shall be caused; that the Legislature must have 
«contemplated the extension of the town and that it has 
‘provided for compulsory compensation in cases where the 
person injured is not in default. 

It is not lightly to be assumed that the Legislature intended 
to take away private rights even in the case of a body acting 
-solely for the benefit of the community as a whole. It is to be 
noted that section 98 (2) requires the provision of “sites and 
places” for the disposal of this offensive matter and therefore 
it is no doubt the case that some such method of removal 
and disposal as is in use was contemplated and not a disposal 
iby a sewer system. Even in the area dealt with by this depdt 
there is a portion that is within the sewered area of Rangoon, 
-but in that portion no less than 580 latrines exist, the contents 
-of which are disposed of at this depét. It is no doubt right to 
cassume that the possibility of the extension of the residential 
area of the town was present to the mind of the Legislatureand 
‘that depéts so situated when first fixed as not to be a nuisance 
might later become a source of nuisance, but there I think the 
-argument must stop. It cannot be carried further to show 
that therefore the probability of a nuisance was such that it 
must’be assumed that it was the intention to take away the 
right of action. The proviso to section 98 (2), in my opinion, 
-establishes the contrary inference, for it retains a power in the 
Local Government, when the necessity arises, to require the 
‘Committee to fix a site or place outside municipal limits in 
lieu of one or more of such depéts. This makes it all the more 
-essential for the Committee to establish affirmatively that 
private rights were deliberately taken away. 
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ay As to compensation section 146 is relied on. It provides — 
ice that the Committee may make compensation out of the munici- 
Mountcipaz pal fund to any person sustaining any damage by reason of 
sOognereres the exercise !of any of its powers and that it shall make such 
Tue Burma compensation where the person sustaining the damage was not 
Gouna, himself in default. It goes on to provide that any dispute as 
AMITED, 


to the amount of any compensation shall be settled in such 
manner as the parties may agree upon, or in default. of 
agreement in the manner provided by the Land Acquisition 
Act so far as the provisions of that. Act can be made 
applicable. 

Mr. Giles urges that this sectior is only intended to enact 
the fund out of which compensation, allowed by 'the Act in 
various other sections, is to be paid. He refers to sections 91,. 
94, 118, 119, 120, 123 and 132, and argues that any other inter- 
pretation makes it superfiuous. I do not think the argument 
can beaccepted. General provisions for compensation are not 
unusual and there is no such necessity for specifying the fund 
out of which is to be paid as to account for its enactment for 
that purpose alone. There is no doubt a mandatory provision 
for payment of compensation where the person injured is not 
in default and it would cover the present case, but it is not 
enacted particdlarly for this matter. Provision for the 
payment of compensation is undoubtedly an important factor” 
to be weighed in deciding the question now under considera- 
tion. It has frequently been held that the absence of a 
provision for compensation would make it most difficult to: 
establish the proposition contended for.. But it has never 
been held that the presence of such a provision ipso facto: 
establishes the intention to take away private rights. It is. 
said that the provision for acquiring the land shows that the 
Legislature contemplated a nuisance. The provision is a 
general one intended to apply to many and varied instances 
and cannot therefore I think be so used. The result of 
acquiring the railway land would only dispose of one out of 
many possible claimants and might well result in the Committee 
having to acquire at great cost lands it did not require, 
under penalty of closing the dept, moving the Local Govern- 
ment and then acquiring sites outside the municipality.’ 


x. ]- LOWER BURMA RULINGS. : 215° 

We have then an imperative duty and a general provision beak 
“for compensation which does not carry as much weight as a san. 3 
special provision to meet the particular case. Mounicrran 

Next there is the allegation that these depdts cannot be Copter 

carried on without creating a nuisance. It is said that every Tue Burma 
effort has been made to abate-the nuisance but that no Gatien 
method has been found or is known to exist by which a DIMERS 
nuisance can beavoided. The method employed is as follows : 
Night-soil is collected and removed to the depét in carts. At 
the depét there is an alley-way running due east and west 
‘from Ist Street on the one side to Strand Road on the other. 
The alley-way has walls about 4 feet high on each side and in 
the middle, and about 25 feet from Ist Street, there is a man- 
hole connecting with the end of one of the main disposal 
sewers of Rangoon. The walls at this manhole are raised 11 
feet and are surmounted by a water tank to which are attached 
two hoses.. Over the manhole is a horizontal grid with 
narrow parallel bars and lower down there are two more and 
nearly vertical grids. The carts come up the alley-way.and 
stand over the first grid, the top is opened and a hose-pipe 
inserted which carries water into the cart to wash the contents 
out through an opening-in the bottom of the cart. The second 
hose plays on the matter falling on the grid to wash it down 
through the grid without delay. Carts coming from native 
bustis contain various extraneous matter besides night-soil, 
such as sticks, broken stones, grass and broken bottles, which 
cannot be allowed into the sewer and the grids are intended to 
‘hold them up. © To separate them from the night-soil they are 
played on by a strong current’ of water. When cleansed they 
are removed to an ordinary day conservancy cart standing 
outside the wall. The cart is then thoroughly washed down 
and an antiseptic used and then passes on. 

The shaking up of the night-soil in the carts on their way 
to the depét generates a quantity of noxious gas which is 
released when the lid is opened. This is blown by the wind \ 
and is said to cause a very foul smell which is an intolerable 
nuisance to those residing to windward of the depét. It is 
also said that the procedure described causes a vast quantity 
of bacteria to be wafted into the air which are carried about 
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‘and are a source of grave potential danger to the health of the 
neighbourhood: To remedy this nuisance experiments have’ 
been made. A telescopic tube was provided which could be 
connected with the opening at the bottom of the cart so that 
the contents might be carried underground before being 
released, This method was abandoned because the extraneous 
matter often blocked the opening in the cart and had to be 
forced through by bamboos. It also blocked the pipe and 
could not be moved without opening the lid or discon- 
necting the pipe so that the smells were let loose. It does 
not seem that these difficulties should have been insurmount- 
able. 

The next experiment was an enclosed chamber with a tall 
chimney and a fan to create an indraught. It had doors at 
each end, 10 feet by 8 feet, forthe ingress and egress of the 
carts and were opened only for that purpose. It was found 
that when the doors were ovened the noxious vapour got out 
and the smell was as bad as ever. The failure was due to the 
indraught not being strong enough and to the doors being too 
large apparently. It was tried for four months, Here again 
it would seem as if there was not sufficient cause to abandon 
the experiment without further effort. 

It is claimed that every effort has been made to avoid a 
nuisance but that it is impossible. However the question is 
whether it was so clearly impossible that it must be assumed 
that the Legislature was aware of this and nevertheless 
imposed the imperative duty. It may be taken that it was 
known that carts would be used, but these carts need not be a 
nuisance, If the lids are properly fixed down the only smell 
from the cart would be from matter carelessly split when 
filling the cart. As to the disposal at the depdt it is clear that 
no method was laid down and that the matter was left entirely 
to the Committee. I cannot hold it has been established 
that the Legislature intended to sanction the method 
then in use or to control the Committee in any way. 
Nor can I find any sufficient ground for holding that the 
disposal by carts at a depét was so certain to result in a 
nuisance that it must have been in the contemplation of the 
Legislature. Lord Statherley, L.C., in The Attorney-General 
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v. Leeds Corporation (5) in dealing with the case of a sewer 
said, “Yet the Legislature may have thought that the thing 
-could be done (and, for aught I know, it is not impossible it can 
be done) without creating a nuisance.” In my opinion that is 
‘exactly the position here. In Jordeson v. The Sutton South- 
‘coates and Drypool Gas Company (6) North, J., held--“ To 1aake 
out their case the Company must shew that they cannot, 
without interference with the plaintiff's rights, do something 
they are bound to do.” They have not shown that in this case 
and I must therefore hold that this’suit will lie against them. 
Before leaving this matter I think I ought to refer to the 
\case of Muhammad Mohidin Sait v. The Municipal Commis- 
sioners for the City.of Madras (7) which was strongly relied on 
by the defendant Committee. It dealt with the use of a 
burial and burning ground. By their act the Commissioners 
were under a statutory obligation to open burning grounds 
and provision was made for compensation. A power to 
acquire compulsorily land for such burning grounds was also 
provided. It was held that no suit would lie and that the case 
was governed by the principle enunciated in Truman’s case. 
The fact which distinguishes that case from the present one, 
in my opinion, is that no allegation was made of any negligence 
whatever in the manner of using the burning ground, and, 
further, the method in which the imperative duty was to be 
performed: was not open'to question but was settled by long 
established custom and the habits and feelings of the com- 


munity. « . : 
TI will next deal with the other issues relating to the 
maintainability of this suit. - 


It-is said that by long acquiescence and delay plaintiffs are 
barred. I do not think there is any proof of either on the part 
of plaintiffs. Objection was taken as long ago as 1908 and 
the Committee promised an abatement of the nuisance. This 
was repeated from time to time. The nuisance, ‘if it is a 
nuisance, is a continuing nuisance and recurs every night. In 
the Attorney-General v. Leeds Corporation (5) it was held that 
though the sewer had been completed and in operation sixteen 


45) (1889-70) 5 Chanc. App. Cas., 583. _, (6) (1898) 2 Chane. Division 614, 
(7) (1902) 1.L.R. 25 Mad., 118. 
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years before proceedings were taken, the Court would interfere 


. at the suit of the landowners and that was partly based on the 


fact that it was a continually increasing evil. Again in Ogston 
v. The Aberdeen District Tramways Company (8) the nuisance 
began in 1880, it got acute in 1886, and proceedings were not 
taken till 1895. . 

As regards the argument based on the balance of public 
convenience that is not of itself any ground on which to hold 
a suit would not lie. It is a matter which, under certain 
circumstances, might possibly be taken into consideration, in 
dealing with the intention to be attributed to the Legislature 
and this I have already pointed out and have dealt with it. 

As to section 42a of the Act, that section bars a suit in 
connection with acts lawfully done in good faith and with 
due care and attention. If the defendant Committee was 
authorized to do what is complained of in the manner they 
have done the suit fails, but if they have been and are commit- 
ting a nuisance not legalized the section is clearly no bar. 

I have then to decide whether they have committed a 
nuisance. 

The nuisance alleged is two-fold : 

(J) by reason of the unbearable smell and 
(2) on the ground of the potential danger to the health 
~ of those residing ir the quarters. 

As to the former it is not denied that at certain seasons of 
the year and when the wind is in the-direction of the quarters 
there is a bad smell. But it is said the resulting nuisance is 
very much exaggerated and that such nuisance as there may be 
is only occasional and does not amount to a nuisance at law. 
The evidence is strangely divergent. The Chief Engineer and 
Dr. Blake, the officer-in-charge of the conservancy, cannot 
deny that in the hot weather and when the wind is in the 
south-west the smell is-very bad. Any resident of Rangoon 
who has had the misfortune to meet one of the r.ight-soil carts 
knows ithe almost overpowering stench that emanates from 
them. Dr. Blake admits that one must become aware of it 
long before you meet the cart and remain aware of it for 
something like twenty yards after the cart has passed. By the 

(8) (1897) App. Cas., 111. 
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churning up of the contents a large quantity of noxious gas 
‘is evolved, and this when let loose at the depét must give rise 
to an intolerable stench. It may be that it is somewhat less 
in the cold season but that in Rangoon is a very short period. 
Dr. Spence paid one visit at thelend of December to the depdt 
and says there was no smell to speak of, in fact he implies 
that even to windward of the dump you had to seek for it to 
become aware of it. But he went once only and under the 
most favourable circumstances. He and all the other wit- 
nesses agreed that they would not live there by reason of the 
smell. On the other side we have the reiterated opinion of the 
Chief Medical Officer that the smell was unbearable and made 
the quarters unfit for human habitation. Major Whitmore 
and Dr. Hayne describe it as “overpowering” and “hor- 
rible.’” They went there in May and June which are said to 
be the worst months. The 2nd plaintiff deposed that he had 
to shut his windows to try and keep the smell out and that it 
was so bad as to cause him and his family at times to vomit. 
‘It is a very great hardship to have to shut out the breeze on 
hot weather nights and in the rains. Major Whitmore’s 
evidence shows that when the wind is towards the quarters 
there is an overpowering smell in Ist Street on which they abut 
when it is from the north-east or away from them there is 
not much} smell in ist Street. He expresses the opinion 
that the smell falone must interfere with the comfort of those 
living in the quarters, and was a great nuisance to them. Dr. 
*Hayne’s evidence shows the smell was very bad and at times 
horrible and itévaried in intensity on different occasions. He 
considers that at night the depét made comfort impossible for 
the inhabitants of the quarters. He also considers that the 
area available there is far too small to avoid causing a 
nuisance. : . 

In reply to this Dr. Blake says the smell gets less the 
farther you go from the grid and there is no smell in the day 
time. The !smell is worst when the lid is first opened and 
decreases and.is less in wet weather. If the wind is from the 
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to admit that the smell is a nuisance when the wind is towards. 
the quarters. He admits the smell from a passing cart is often 
sickening so what must it be when at its worst when the lid is 
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first opened. Carts waiting their turn would wait in the road, 
and those approaching from the Ist Street side would stand 
practically outside the quarters and that that would be 
unpleasant for those in-the quarters. Even in the gold 
weather he admits there is sometimes a smell at the 
quarters. 

The evidence establishes, in my opinion, that there is an 
unbearable smell from the depét and when the wind is towards, 
or even partially towards the quarters, the smell must be a 
substantial and indeed a grievous interference with the comfort 
of those living in the quarters. A smell which can properly 
only be described as sickening or unbearable or overpowering 
or horrible is not a matter which can be allowed to be a 
nuisance at one time and not at another. It cannot be argued 
that the disposal must so certainly result in a nuisance, that 
the fact must have been in the contemplation of the Legislature 
for the purposes of the Statutory exemption but is not one in 
fact. The fact that there may be and possibly are days or 
seasons of the year when by reason of the direction of the. 
wind little smell is perceptible at the quarters and that there 
isino smell in the day time is not sufficient, and 1 hold that 
the depdt is by reason of the smell complained of a nuisance in 
law to the inhabitants of the quarters. 

1 do not propose to go deeply into the second ground 
pleaded. The experts differ. Major Whitmore, while admit- 
ting that a large number of experimerits would be preferable, 
holds that those he made justify an inference as to the likelihood 
of the dump causing bacterial infection. He considers it estab- 
lished that there is a material increase in the number of 


bacteria in the air owing to the dump. Colonel Pearce on the 


other hand considers there are not sufficient data to form any 
opinion and he is not prepared to admit that the increase of the 
bacteria can be said to be caused by the dump and: not come 
from anywhere else, It may be that the most obviously 
probable source is the dump and that there are more bacteria 
to be found to windward of the dump than upwind from the 
dump. Major Whitmore considers that the dump is a source of 
potential danger to the health of the persons living in the 
quarters. It may be so, but I can come, on the evidence before 
me, to no definite conclusion. If it is such a source of danger 
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it is all the more a nuisance, but even if that be held not 
* established it is still a nuisance.. 

Plaintiffs seek an injunction restraining the Committee 
from committing this nuisance. The Committee strenuously 
opposes the granting of an injunction and mainly on the 
groundthat it would result in such serious Consequences to the 
community in general. It does not deny liability to com- 
pensate in damages, indeed it refers to the express provision 
that damages shall be paid where the person injured is not in 
default. That provision is however a general one and not 
enacted for this particular matter. Plaintiffs have not asked 
for damages and cannot be compelled to accept them in lieu of 
an injunction if they have established their right to an 
injunction. In the case of the Leeds Corporation. (5), to 
which I have already referred, an injunction was granted 
restraining the use of a sewer unless and until it was not a 
nuisance. The same argument as to the public necessity Was 
used but was rejected and’Sir W. M. James, V.C., said, “I am 
not much impressed, as several of my predecessors were not, 
by the danger to the health of the inhabitants of the town if 
linterfere with their sewage. I believe they will find means of 
removing the sewage without the danger to health that has 
been suggested ; but at all events I think the people below thé 
town have a right to say that a nuisance must not be created 
for them.” 

In Shelfer v. The City of London Electric Lighting Com- 
pany (9) the question whether an injunction should be granted 
was fully considered. Their Lordships concurred in the dictum 
of Lord Kingsdown in The Imperial Gas Light and Coke Co., 
“ but when he has established his right at law, apprehend that 
unless there be something special in the case, he is entitled as 
of course to an injunction to prevent the recurrence of the 
violation.” _ 

It was said by Lord Lindley, L.J., “ The Court has always 
protested against the notion that it ought to allow a wrong to 
continue simply because the wrong doer is able and willing to: 
pay for the injury he may inflict. Neither has the circumstance 


(5) (1869-70) 5 Chan. App. Cases, 583. 
(9) (1895) 1 Chan. Div.4 287, 
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1919 ° that the wrong doer was in some sense a public benefactor (e.g. 


Tu a gas or water company or a sewer authority) ever been con-' 


Pal sidered a sufficient reason for refusing to protect by injunction 


CommiTrzE an individual whose rights are being persistently infringed.” 


TRE Sonia Lord Justice A. L. Smith in this case laid it down as a good 


aan working rule that— 
> 


Livirzp, “(1) if the injury to the plaintiff's legal rights is small ; 
aes (2) and is one which is capable of being estimated in 
money ; 


(3) and is one which can be adequately compensated by 
a small money payment ; 
(4) and the case is one in which it would be oppressive: to 
the defendant to grant an injunction; 
then damages in substitution for an injunction may be given.” 
Moreover it has never been allowed to a wrong doer to force a 
neighbour to sell by persisting in continuing the wrong. 

This case does not fall under the rule enunciated by Lord 
Justice A. L. Smith nor does it present any such special circum- 

* stances as would justify the refusal of the injunction to which 
the plaintiffs have established their right. 

At the same time I am not unmindful of the possibility nor 
do I desire to minimise the fact that to prohibit the depdt may 
result in serious inconvenience to the public at large and I 
trust that the-order I propose to pass may render it possible, 
while supporting the plaintiff's rights, to permit of a solution of 
the difficulty. If time is granted it may be that the plaintiff 
Company may come to an arrangement whereby its land may 
be acquired without loss, or the defendant Committee may be 
able to provide that the depét be worked without causing the 
nuisance complained of or obtain legislation legalizing the 
nuisance, or if none of these be possible that. time will enable the 
orders of the Local Government to be obtained and the depét 
removed to some place outside municipal limits without inter- 
ference with the needs of the public. 

I grant a decree that an injunction do issue prohibiting the 
defendant.Committee from so using this depdt as to cause a 
nuisance to the-plaintiff Company and those dwelling on‘its 
land ; and further that the said injunction be suspended for a 
term of six months from this date with liberty to the defendant 
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Committee to apply for an extension of the said term for 
good and sufficient cause for such further period as to the 
Court may seem just. : 

The defendant Committee will pay the costs of the plaintiff 
Company, and in view of the complexity of the case I fix 
Advocates’ fees at 10 gold mohurs a day for seven days. 

Lastly Idesireto record my appreciation of the care and skill 
that Counsel have devoted to this important case and tosthank 
them forthe great assistance they have given me. As to experts’ 
fees I am not prepared to sanction them at present, as I believe 

* the rules do not permit of their being given in the case of 
Government officials, but I will reserve the point and hear 
Counsel both as to whether they can be and as to whether they 
should be allowed in this case. 

I have now heard Counsel. There is no objection to the 
grant of expert fees to Major Whitmore as part of the costs. 

Mr. Giles asks for Rs. 600. Counsel for defendants leaves 
the matter to the Court. Major Whitmore went four times to 
the depét in the middle of the night. He conducted experi- 
ments which required previous preparation and subsequent 
examination of a laborious and technical character and 
I consider this amount reasonable. _I allow Rs. 600 as expert 
fees. 

JUDGMENT OF THR APPELLATE SiDs OF ‘He CuigF Court. 

* Twomey, C.J—The Burma Railways Company (plaintiffs- 
respondents) occupying a plot of land ‘adjoining one of the 
Rangoon Municipal night-soil depéts sued for an injunction res- 
trainingthe Municipal Committee (defendants-appellants) from 
maintaining and continuing the depdt so as to constitutella 
nuisance. The transfer of night-soil from carts to the muni- 
cipal drains-was alleged to give rise to an into.erable stench 
and. noxious vapours which !render the plaintiffs’ quarters 
unfit for habitation. The Municipal Committee denied the 
allegations as to stench and noxious vapours and alleged that 
every care is taken to prevent any “ unreasonable” smell from 
arising at the depét. But the principal defence was that no 
cause of action lies as the Committee have statutory authority 
under section 98 of the Burma Municipal Act for providing the 
site in question for the disposal of sewage. They also pleaded 
under section 42 (a) that the operations have been carried out 
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lawfully in good faith and with due care and attention. There 
were further; pleas as to limitation and as to delay and acquies- 
cence .on the part of the plaintiffs, but we are not concerned with 
these pleas now. 

The learned Judge on the-Original Side has found that an 
imperative duty is laid on the Committee by section 98 of the 
Municipal Act to provide depéts for the disposal of night-soil. 
But he has also found that section 98 isnot sufficient tocover the 
Municipal Committee’s actual operations at the night-soil depét 
because (a) the depét is in fact a nuisance, (6) the Act does not 
expressly or by necessary implication permit a nuisance to be 
committed i1\ the disposal-of night-soil, and (c) the Legislature: 
cannot“ have contemplated the nuisance as an_ inevitable 
result of carrying out the provisions of section 98. 

The Judge was further of opinion that the Committee could 
claim immunity under section 42a- only if they could show 
that they were legally authorized to commit the nuisance 
complained of, i.e. that it was lawfully done. In short they 
would have to show that what they did is covered by section 98 
before they could shelter themselves under’ section 42a, and. 
they had not shown this. The memorandum of appeal does. 
not refer to section 42a at all,and it-may be taken that the 
Committee do not seriously dispute the Judge’s finding as to: 
that section. 

It is also not disputed now that the method of disposal at: 
the night-soil depét does in fact constitute a nuisance to the 
plaintiffs. 

To succeed in this appeal the Municipal Committee have to 
satisfy us, first, that the trial Judge’s construction of section 98 
as imposing an imperative obligation is correct and, secondly, 
that he has erred in his application of the section, “i.e., in not 
holding that the section protects the Committee even though: 
their operations do in fact constitute a nuisance. 

The Municipal Committee’s case with reference to section 98. 
is that sub-section (2) imperatively requires them to provide 
depéts for the disposal of night-soil within the municipal limits 
leaving it to the Local Government if it thinks fit to require the- 
depdts to be outside the municipal limits. The section does: 
not mention night-soil at all; but it is contended that the 
term “ offensive matter ” in sub-section (2) includes night-soil. 
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For the respondent Company it is argued that the section 
.must for two reasons be regarded as permissive and not 
mandatory. ag 

First, an option is left to the Local Government whether 
the section is to be applied or not to any particular municipality. 
It has been applied by the Local Government to Rangoon ; but, 
it is argued, the very fact that the Legislature did not directly 
apply it but left it to the Local Government to say whether it 
should be applied or not deprives the section of the mandatory 
character which it might otherwise bear. This view receives 
some support from the opinion expressed by Lord Watson 
in Managers of the Metropolitan Asylum District v. Hill (1). 
In that case the Act authorized the Poor Law Board to form 
districts in the metropolitan area as they might think fit and 
to direct that for each district so formed there shall be an 
asylum or asylums. It was held that as the Board was not 
bound to form a district they were under no statutory compul- 
sion to establish an asylum. Partly on this ground it was held 
that the Managers were not performing an imperative duty 
imposed by statute in establishing a small-pox hospital in a 
certain district. The compulsion, if any, was that of the Poor 
Law Board and not of the Legislature. Similarly, in the 
present case it is argued that any compulsion would come from 
the Local Government and not from the Legislature which has 
left to the Local Government the option of applying section 98 
ornot. Iam doubtful whether this argument can be accepted. 
It seems to me that it would carry us too far. For, ifa section 
which is prima facie mandatory is to lose its mandatory 
character merely because the Local Government has the option 
of applying it or not, it would follow that none of the provisions 
of the Act can preserve a mandatory character in view of 
sections 3 and 4 which [leave it to the Local Government to 
decide whether the Act shall or shall not apply at all toa 
particular local area. 

The second reason is: more substantial, namely, that the 
Municipal Act has no compulsory provision for the removal of 
night-soil from latrines, privies, etc., but confers only permissive 
authority under section 112, If the Committee choose not 


(1) (1880-81) 6 App. Cases, 193, 
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1920, to exercise this permissive authority to remove, there would 
Tue _ be no night-soil for disposal at the depdts. It would follow that 
perce the Committee are not bound to undertake the disposal of 
Committee night-soil. Sub-section (1) of section 98 lays on the Committee 

"tun Borma the duty of removing “house refuse ” of any kind from premises 
yRaitways within the municipal limits. But it was not contended at the 
ConraX’s trial of the suit nor is it urged in the mémorandum of appeal 
_ that night-soil is included in the term “house refuse” in 
sub-section (1), The contention all through has been that 
night-soil comes under sub-section (2) by reason of its being 
“ offensive matter,” not by reason of its being “ house refuse.” 
Mr. McDonnell has now brought to our notice an English 
Municipal Enactment, Public Health (London) Act, 1891, 
section 141, under which “ night-soil” is included in “ house 
refuse” for the special purposes of that enactment. But we 
have to consider whether the term has this meaning in section 
98 of the Municipal Act and we must be guided by the pro- 
visions of the Act itself. “ House refuse” is not defined in the 
Act. But “sewage” is defined in section 2, clause (9), as 
meaning night-soil and other proper contents of water-closets, 
latrines, etc. And the permissive section 112 expressly refers 
to the removal of “sewage.” In my opinion, if it was-the 
intention of the Legislature that section 98 should cover the 
disposal of night-soil, it is unlikely that we should find’ in the 
section no express reference to night-soil or sewage as in 
section 112 which deals with the same subject. The’ provisions 
of section 98 point, I think, to such ‘house refuse as house and 
compound sweepings, garbage, rags and bones, waste paper and 
the debris of house keeping rather than to night-soil. 

There is no imperative obligation to remove “ offensive 
matter” as such, and therefore no imperative obligation to 
dispose of it at depéts or otherwise. But in view of the 
Municipal Committee’s contention in the trial Court and in the 
memorandum of appeal that “ offensive matter” in section 98 
includes night-soil, I note that this contention appears to be 
untenable. The words “ offensive matter” by themselves would 
of course include night-soil. But we have to construe them here 
with reference to the context and especially with reference to 
the associated words “ refuse and rubbish.” Theterm “ offen- 
sive matter” is used in association with the same words in 
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section 148, The term “ offensive matter ” isalso used in section 
150 but in association with other words. From the terms of 
these sections and the side-notes thereto it would appear 
‘that the words “offensive matter” in section 150 do 
"include night-soil while in section 148 they do not. In each 
of these sections the general words “offensive matter” are 
controlled and restricted by the particular words which precede 
them. The particular words in section 150 show that night-soil 
is included while the particular words in section 148 indicate 
that it is not. If we construe the term “ offensive matter ” in 
‘section 148 as including night-soil, the absurd result would 
follow that people could be fined for depositing night-soil in 
drains specially set apart for the purpose of carrying off sewage, 
i.e. sewers. For.such special drains aré expressly excepted 
from the operation of section 150, but not from the operation 
-of section 148. : 

Now, if night-scil is not included in “ offensive matter ” in 
“section 148, we can hardly hold that it is included in “ offensive 
«matter ” in section 98, the associate words, viz. “ refuse’ and 
srubbish,” being the same in both sections. 

“ Rubbish,” it may be pointed out, is clearly used as some- 
thing distinct from “ sewage ” (and therefore from night-soil) in 
sections 50 and 112. “ Refuse” in its ordinary meaning. does 
not include night-soil. It is given in the Century Dictionary 
-as a synonym for rubbish. 

To sum up this part of the case it is, to say the least, very 
doubtful whether section 98 applies to night-soil at all, and even 
if it does apply the section imposes no imperative duty to remove 
the night-soil and therefore no imperative duty to dispose of it. 
It may be argued that if the Legislature ordains that sites shall 
be provided for the disposal of night-soil the Legislature must 
-be supposed to have contemplated as an imperative duty the 
-actual removal of night-soil to these sites for disposal there. 
But we are met by the difficulty that in section 98 (1) where the 
-Legislature provides for the removal! of refuse and rubbish, the 
Legislature expressly directs that it shall be done and does not 
leave it to be inferred. 

On the above grounds I would hold that the power to remove 
-and dispose of night-soil is not proved to be mandatory, and if 
:this view is correct there can be no doubt that the Committee 


1920, 
Ture 
RANGOON 
MUNICIPAL 
ComMitrer 


2 
Tur Burma 
Ratuways 
Company, 
Liurrep, 


1920. 
Tae 
Rancoon 
. MUNICIPAL 
Commrrren 


». 
Tas Burma 
RatLways 
Company, 
Limitep, 


228 LOWER BURMA RULINGS. [ vox... 


are bound to exercise the power with due regard to the private: 


» rights of others. It would follow that the plaintiff Company are 


entitled to an injunction to restrain the Committee from 


.infringing their rights by committing the nuisance complained’ 


of. 

Turning now to the second part of the case, we will assume: 
that the views expressed above are erroneous. Let us concede; 
as the learned Judge did, that section 98 does impose an imper-- 
ative duty on the Committee to provide sites and places for the 
disposal of night-soil, and, presumably, also to dispose of 
night-soil at those places. We have to consider whether this 
would be a sufficient defence to the suit. 

For the Committee, it is contended that the Legislature 
having imposed upon them these imperative duties with 
reference to night-soil, it must be taken that the Legislature 
also gave them full discretion to choose sites for the night-soil 
depéts. In support of this contention we are referred to the 
rulings of the English Courts in the interpretation of Railway 
Acts and especially to’ the case of the London and Brighton 
Railway Company v. Truman (2). ‘It is clear from that case that 
a Railway.Company acting under its statutory authority has an 
absolute discretion in selecting sites for additional stations 
yards and other conveniences in the vicinity of the railway. 
Lord Blackburn held that the Railway Company were not 
bound to prove the impossibility of erecting cattle yards and 
pens anywhere else within the defined limits without being a 
nuisance to anyone. It is urged that the Municipal Committee 
similarly are not bound to prove the impossibility of establishing 
their night-soil depdts anywhere else without being a nuisance 
to the neighbouring occupiers. But it is clear from the 
judgments in Truman's (2) case that the principle of construc- 
tion applied to Railway Actsis not of general application. The 
reason for the special construction given to Railway Acts is 
explained in the following passage of the judgment of Lord 
Selborne: “Although no- exact site or local limits may be 
prescribed by the terms of the authority for the acquisition of 
that land, yet being directly subsidiary to the general traffic of 
the line, it follows from. the very nature of the purposes. 
authorized that it must be: land contiguous to the railway or 
(2) (1886) 11° App: Cases, 45. 
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-some of its. stations, the local situation of the whole line of rail- 
way being within certain limits of deviation defined by the Act.” 
It does not appear that the same principle has ever been applied 
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in construing the powers of a sanitary authority for the disposal Commirrze 
-of sewage. Reference may be made to the following cases of Tar Borma 


this nature: The Attorney-General vy. Leeds. Corporation (3), 
:Price’s Patent Candie Co., Ltd. v. The London County Council 
(4), The Attorney-General v. The Council of the Borough of 


Birmingham (5). In all these cases the sanitary authority was a 


restrained from committing a nuisance in the disposal of sewage. 
It is true that in English Municipal Legislation there is a 
-general provision requiring the’ powers of the sanitary 
-authority to be exercised ’so as not to cause a nuisance. But 
these cases are instructive as showing the intention of the 
Legislature, at any rate in England, that such operations as the 
-disposal of sewage must be carried out in such a way as not to 
-cause a nuisance. There isno special clause in the Burma 
Municipal Act requiring the Committee to exercise its powers 
:so as not to cause a nujsance. But neither islthere any clause 
-expressly excusing a nuisance. It is clear that the birden 
lies on the Municipal Committee to establish that the Legisla- 
“ture intended to take away the private rights of individuals. 
‘They -must show that such an intention appears either by 
-express words or by necessary implication. In dealing with_ 
this part of the case the learned Trial Judge points out that 
-the‘methods of removal and disposal are left entirely to the 
«Committee. The Act gives no direction about removal by carts 
-or as to the methods to be followed at the night-soil depéts. It 
may be, as the respondents now in fact contend, that these 
methods cannot be practised without committinga nuisance, 
but it is by no means established that they are, the only practic- 
.able methods of dealing with the night-soil, and the Judge was 
no doubt right in holding it not established that the Legislature 
must have had these very methods or some such methods in 
view. But it appears that even the present method of disposal 
can be practised without causing a nuisance, if it is carried out 
at a sufficient distance from! dwellings. The plaintiff 
«Company's buildings are within 50 feet of the depét. Dr. 
43) (1869-70) § Chan. App. Cases., 583. (4) (1908) 2 Chan. Dvn., 526. 
(5) English Reports, 70, p. 220. 
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Hayne gave his opinion that there is not a sufficient area at the 
depdt to deal,with the night-soil business. He suggested that 
the area set-apart for the purpose should be extensive enough: 
to have affree space of 50yards separating the actual depét from: 
neighbouring buildings. It seems probable that if the Munici- 
pal. Committee ‘had taken’ upa sufficient area of land for this: 
purpose at the outset, no question of nuisance from this. 
particular method of disposal would have arisen. Adapting 
the language of Lordi'Selbornein the Metropolitan Asylum 
District (1) case, 1 would hold that there is no evidence on 
the face of the Municipal Act that the Legislature supposed it 
to be impossible? for the effectual disposal of night-soil to be: 
carried out somewhere and tunder some circumstances without 
creating asnuisance. 

No stress is now laid upon the fact that the night-soil 
depét was-established some years before the plaintiff Company 
occupied a plot of land adjacent thereto and built quarters: 
thereon for the members of their staff. In Truman's (2) case 
Lord Halsburylobserved that ‘the old notion of. people losing. 
their rights of complaint because they come to a nuisance has. 
long since been exploded. Further authorities on that point 
are cited in Kerr on Injunctions, Sth Edition, page 207. 

In paragraph 5 of the memorandum of appeal reference is. 
made to the;provisions of section 146 of the Municipal Act, 
providing for the payment of compensation to persons sustain- 
ing damagefby reason of the exercise of any of the powers vested: 
in the Municipal Committee. This section was relied upon 
before the Trial Judge as going to show that the Legislature- 
intended to take away private rights. But, as the learned Judge 
points out, the provision is in very general terms and has no 
special relation to the’ powers for removal and disposal of* 
sewage. In my opinion.it would certainly be going too far to. 
infer from this section that the Legislature contemplated the: 
causing of a nuisance in the disposal of sewage. 

I have not discussed the question whether the Municipal 
Committee acted negligently in carrying out the night-soit 
disposal operations. There is evidence shewing that more- 
mi ght have (been done to mitigate the nuisance. But the point 
see ms immaterial in view of the finding which I think we must: 

(1) (1880-81) 6 App. Cases, 193. (2) (1886)11 App. Cases, 45, 
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_ come to, viz. that the Committee are not authorized expressly 

or by necessary implication to commit a nuisance and that the 
Legislature cannot be supposed to have contemplated the 
nuisance as a necessary result of exercising the powers con- 
ferred on the Committee by section 98. 

For these reasons I would dismiss the appeal with costs, 
Advocates’ fees 10 gold mohurs a day for three days. 

Young, J.—Having had the advantage of reading the 
judgment of the Chief Judge, with the conclusion of which I 
agree, I need only add a very few words. Mr. McDonnell 
having candidly admitted that he did not think he could 
contend that the smell was not a nuisance, our task is 
considerably lessened and is confined to the questions (i) 
whether the disposal of night-soil by the Municipality is 
imperatively required by the Legislature and (ii) whether a 
nuisance is.the practically inevitable result. 

The first question depends on the construction of the Burma 
Municipal Act, and I agree with the Chief Judge in thinking 
that section 98 if otherwise imperative does not cease to be so 
from the fact that the section only becomes operative at the. 
discretion of the Local Government. Under section 3 (1) the 
whole Act only becomes operative from the date on which the 
Local Government chooses to appoint, and whatever may have 
been the effect of the delegation of powers to the Local 
Government Board under the Metropolitan Poor Act, 1867 
which caused Lord Watson in the Managers of the Metropolitan 
Asylum District v. Hill (1) to hold that the compulsion was 
not that of the Legislatire, I cannot think that in the Burma 
Municipalities Act the delegation by the Legislature to the 
Government itself of the power to apply the section makes the 
compulsion—if it otherwise exists—that of the Government 
and not that of the Legislature. 

Iam unable however to agree with the Chief Judge in 
thinking that!the terms “ refuse” “rubbish ” and “ offensive 
matter ” in section 98 do not include sewage. 
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Itis urged that in section 112 the Legislature expressly 
mentions. sewage and an inference is drawn from the omission” 
to mention it in section 98. 

In my opinion section 98 ({) is the compulsory counter- 
part of the optional section 112 (1). 

Section 112 permits a Municipality to remove sewage and 
rubbish from any building or land within its limits. Section 
98 compels it to remove refuse and rubbish of every kind from 
the same 'places. I think the meaning is the samie, and cannot 
think that the Legislature intended to leave the removal of 
sewage optional. Sub-clause 2-of section 98 provides the next 
step and requires the Municipality after it has removed this 
refuse and rubbish of every kind to provide sites and places 
on which it may be collected, deposited and disposed of. It 
adds the still more comprehensive term “and all offensive 
matter.” . 

I cannot think that any distinction is intended to be drawn 
or that anything is intended to be collected, deposited and 
disposed of under sub-clause 2 which was not intended to be 
removed under sub-clause (1), and I consider offensive matter 
merely hyphened rubbish or refuse. 

Then it is further argued that the terms “ refuse,” “ rubbish” 
or “ offensive matter.” do not always include night-soil in the 
Act and reliance is placed on section 148. 

This section penalises anyone who without the permission 
of the Committee deposits earth, ‘refuse,.rubbish or offensive 
matter in any public drain or drain communicating therewith, 
andit is argued that if these terms include night-soil anyone 
would be liable to be fined for throwing it into a drain even 
though it were specially constructed for the purpose. The 
argument seems to me to lose sight of the governing words 
“without the permission of the Committee.” __ 

The Committee is especially careful to see to the provision 
of latrines and such like, and numerous sections give them wide 
powers to see that these are built in sufficient numbers and 
properly kept. 


~~ To argue that refuse cannot include night-soil because the 


use of such places for their proper purposes would then be 
punishable under the section would to me seem only possible 
if the words “ without the permission of the Committee ” were 
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absent. The Committee must be assumed to permit the proper 
‘use of the places which it has ordered to be built for the very 
PUTpOE; 

Section 150 penalises the improper use of drains not set 
aside for the purpose : the term offensive ‘matter is used and is 
admitted to include night-soil. If the term includes it in one 
place, it probably includes it everywhere unless there are 
strong reasons to the contrary. It is urged that if night-soil is 
included under the terms refuse or offensive matter in section 
148, this section and section 150 overlap. ¥ 

It may be so, but if so I would prefer to assume the fact 
rather than to hold the Legislature intended to include night- 
soil under the term offensive matter in one section and exclude 
it in the preceding section. 

lincline however to think that in the one section the drafts- 
man had chiefly in mind solid matter and in the other liquid. 
In section 148 he speaks of earth and offensive matter, in 
‘section 150 of water and offensive matter. 

As a matter of fact the Legislature seems to me to be some- 
times more timcrous than at others. In section 98 it is bold 
and speaks of refuse and rubbish only. In section 151 deter- 
mined to leave nothing to chance it speaks of any carcass dirt 
-dung bones ashes night-soil or filth or any noxious or offensive 
matter, and imposes a fine on any owner or occupier-who does 
‘not put any such matter into a proper receptacle. Section 98 
(3) authorizes the Committee to require owners and occupiers 
to provide such receptacles and I should regret to think it neces- 
sary to hold that any of these things had to be placed in “ the 
proper receptacles” by owners and occupiers under section 
151 but that the Municipality was not bound to remove them 
ander section 98. 

It may be said that we are concerned not to speculate as to 

intentions of the Legislature but to construe its language. 

This is true, but I am of opinion that “ refuse ” which 
primarily means anything refused or rejected is amply wide 
-enough to include night-soil, and I cannot regard the fact that 
the Legislature speaks expressly of sewage in section 112 and 
of night-soil in section 151 as any sufficient reason for suppos- 
ing it did not intend to include it in the term “ refuse ” or 
“* offensive matter.” in séction 98: 
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It is admitted that the Local Government has applied 
section 98 to the Municipality of Rangoon and I think under 
sub-clause (1) the terms refuse rubbish and house refuse 
include night-soil and that the Committee is bound by law to: 
remove it. 

I think that under clause (2) the Committee is bound to 
provide places and sites for the collection, deposit and disposal 
of what it is bound to remove under clause 1, and that under 
clause (3) it is entitled to call upon owners and occupiers to: 
provide proper receptacles for the reception of all such things, 
till the Municipal servants can remove them. 

There is no express provision that it is to be the Munici- 
pality that is to dispose of the refuse, rubbish and offensive 
matter: all that it is expressly required to dois to provide 
sites where such offensive matter may be collected, deposited 
and disposed of. It is not expressly required either to collect, 
deposit or dispose of such things. 

If it has, asi think, to remove such offensive matter it 
would naturally have to deposit it in the places which it is 
bound to provide for the purpose, and if so I think it may be 
held that it is bound to dispose of it. 

I think therefore that section 98 imposes on the Municipal- 
ity the duty both of removing and disposing of the night-soil. 

We are not now concerned with any nuisance arising or 
alleged to arise from the removal of the night-soil from pre- 
mises—or its transport through the streets—but only with one 
that arises from its disposal at this particular site and place. 
The question is whether this enforced disposal of the night-soil 
inevitably causes a nuisance. If it does, the Municipality is 
excused ; if it does not, the Municipality is not. 

Dr. Blake, the Municipal Veterinary Officer in whose charge 
the various depéts lie tells us that during the cold weather no 
smell from this particular depdt reaches across the street, that 
in May, which he says is the worst month, there would be a bad 
smell, but not beyond the width of the street, and he therefore 
naturally admits that the larger the area of the depét, the less. 
the nuisance will be to outside people. 

Dr. Hayne, the then Chief Medical Officer for the Railway, 
states that he thinks it would tend to check the smell to a great 
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degree if the area were properly enclosed, but he does not 
think it large enough, and suggests that a depdt should be 100 
yards square, so that the transfer of the night-soil should take 
place 50 yards from any inhabited place. 

Now this transfer operation which causes the nuisance 
complained, of does not take place in the centre of the depét 
but at the extreme end, and that end is the one nearest to the 
plaintiffs’ quarters. : 

These lie on the other side of Ist Street, if the width of the 
road which Exhibit 1 shews to be only 30 feet makes, as 
Dr. Blake thinks, so much difference, the distance caused by 
the removal of the place of transfer further inside the depét 
might prevent the nuisance altogether. Thereis no evidence 
that experiments have ever been made to settle the range of 
the smell. 

The depét has been in existence 30 years; if its existing area 
is insufficient, there is no evidence that more land might not 
have been taken.up in the first instance : if the Municipality 
took up too small an area, that is their fault as well as their 
misfortune. 

Lord Blackburn in the Managers of the Metropolitan Asylum 
District (1) case at page 208 of the Report seems to have been 
doubtful as to the position if it were shéwn that the thing 
enjoined and done must create a nuisance unless it was done 
on asite so extensive that it could not be cbtained at all or 
only at a cost so enormous as to make it practically impossible. 
In that case it was held that the act complained of was not 
imperatively enjoined by statute. In the present case I think 
it is énjoined, but-nothing in the Act has been brought to our 
notice to shew that the Legislature thought it impossible to 
carry out the work without causing a nuisance: on the contrary 
the Legislature in section 98 seems to have contemplated 
isolated areas being selected in the first instance, a growth of 
population attended possibly by a nuisance in the future, and if 
so acompulsory transference of the depédts to more remote 
sites, outside municipal limits. 

These words seem to me rather to negative the idea that 
the Legislature regarded the nuisance as inevitable or contem- 
plated authorizing one. 

(1) (1880-81) 6 App. Cases, 193, 
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It foresaw the possibility and provided for it. It gave the. 
Municipality a wide area of selection in the first instance and 
provided for a subsequent compulsory change of site, if a 
nuisance arose. The nuisance arises from the transfer of the 
night-soil and the transfer takes place by night. The land of 
this particular depét is surrounded by roads and there is no 
complaint from passers by: the other buildings in the vicinity 
are stated to be warehouses occupied only by day, and the 
omission of the defendants to insist that if it is a nuisance at 
all, it is a public one, seems to indicate that they only fear the 
plaintiffs, and it would not seem difficult or at any rate impos- 
sible to safeguard the plaintiffs or in the last instance, if they 
wish to maintain the depét to acquire their property, which has 
only buildings of the value of Rs. 2,000—Rs. 3,000 upon it. 
There are, it is true, provisions in the Act for compensation, 
but I.see no reason to suppose from this fact that the 
Legislature contemplated this nuisance being inevitable or that 
jt is so in fact. 

I therefore agree with the Chief Judge in dismissing the 
appeal. I also agree in the order.as to costs. 


Before Sir Daniel Twomey, Chief Judge, and 
Mr. Justice Robinson. 


(1) MAUNG PO THEIN, (2) MAUNG PO SAN, (3) 
MAUNG PO HAN, (4) MA SAW ». (1) MA WAING, 
(2) P. N. CHARI.* ‘ 
Burjorjee—for Appellant, 
2nd respondent in person. 
Davies—for ist Respondent. 

Gode of Civil Procedure, 1908, section 145—Sureties for a Receiver. 

Where a person has executed a bond as surety fora Receiver, and has 
‘become liable under the bond, the order of the Court to pay up the amount 
due on the bond falls within the scope of section 145, Code of Civil 
Procedure, and can be enforced by the procedure prescribed in that 
‘section. 

‘Ma Waing sued her husband Maung Shwe Tha for ‘divorce 
and partition of property. On the 22nd March 1915 Maung 
‘Shwe Tha was appointed Receiver of most of the joint 

* Appeal against the order of Maung Kyaw, District Judge of 
Hanthawaddy. 
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property to collect the rents and profits thereof. On the 22nd 
May 1915 he and the present appellants executed a bond in 
favour of the District Judge of Hanthawaddy his successors 
and assigns. The condition of the bond was that if Maung 
Shwe Tha should duly account for all the joint property and 
for every sum and sums of money -he should so receive on 
account of the rents and mesne profits of the properties at such 
periods asthe Court shall appoint and should duly pay the 
balances as may be certified to be due from him as the Court 
“hath directed or shall hereafter direct” then the obligation 
shall be void otherwise it should remain in full force. The 
bond was in the sum of Rs. 20,000. 

Mr. Chari was appointed Commissioner to take the accounts 
inter alia in respect of what was due by Shwe Tha as Receiver. 
He made a report in respect of the period up to the end of 
1918 that Rs. 38,529-8-0 was due. Subsequently he reported 
Rs. 11,008 was due for three months of 1919. On the 4th 
April 1919 Shwe Tha was removed from the Receivership and 
Mr. Chari was appointed Receiver, 7 

Mr. Chari, when Shwe Tha did not pay up the amounts held 
by the Court to be due by him, applied that the sureties should 
be called upon to pay the Rs. 20,000 for which they had 
executed the bond. 

The sureties appeared and the Court passed an order dated 
the 11th May 1919, It was directed that as a matter of grace 
and inorder not to put the sureties to any avoidable’ loss 
Mr. Chari should sell such portions of Shwe Tha’s share in the 
estate as are readily marketable and after deducting Shwe 
Tha’s share of the joint debts credit 75 per cent. of the balance 
to Shwe Tha as Receiver, 25 per cent. being held in suspense 
for contingencies. It was then ordered that if after this credit 
there remained any sum still due. from Shwe Tha as Receiver 
the proceedings against the sureties may be pressed. 

This order was carried out and after the deductions had 
been made a sum of Rs. 17,022-5-2 was Istill due from Shwe 
Tha. This he has failed to make good. Then the Court was 
moved to call upon the sureties and on the 12th September 
1919 notice was issued to them to show cause why they should 
not pay up the amount. They obtained a week’s adjournment 


920, 


Maune Bo 
‘thet 


vw 
Ma Waine, 


1920. 


_Mavne Po 
‘THEIN 


2 
Ma Warne, 


238 LOWER BURMA RULINGS. : {vor 


to file objections. On the date fixed they appeared and wanted 
a further adjournment fora fortnight to file their objections. 
This was refused and on 31st October an order was passed 
that they must pay up the amount within one week. Later in 
the day Mr. Burjorjee appeared and asked to be heard ona 
legal point. A date was fixed for this and notice issued to 
Mr. Chari. On the date fixed Mr. Dantra appeared and asked 
for an adjournment as Mr. Burjorjee was out of Rangoon. 
This was very naturally refused. .An order was then passed 
that as the sureties had failed to pay the amount Mr. Chari 
can take any steps he may think proper. 

Mr. Chari then took out execution against the property of 
the sureties and this appeal was then filed. It is said to be an 
appeal against the order of the 31st October 1919 by which. it 
was ordered that the sureties must pay up within one week. 

That order, it is said, is ultra vires, as on the failure of the 
sureties the only action open was to apply to the Court to 
assign the bond on which being done the ‘assignee could bring 
a suit on the bond. a 

If the order was passed under section 145 of the Code of 
Civil Procedure’an appeal will undoubtedly lie and the question 
therefore is whether such an order could be made under that 
section. It is urged that section 145 only applies when the 
surety has given his bond for a party to the suit. Here the 
bond is given for Shwe Tha gua. Receiver and not as being a 
party. . 

Under the previous Code of 1882 the corresponding section 
applied only to decrees and where a person became liable as 
surety for the performance of the decree or any part thereof, 
In the present Code the scope of the section has been much 
enlarged by the addition of clauses (b) and(c) andiby the inclusion 
in it of orders in addition to decrees. Clause (c) applies where 
any person has become liable as surety for the payment of any 
money under an order of the Court in any suitand the section 
provides that the order to pay may be executed against him to 
the extent to which he has rendered himself personally liable 
in the manner provided for the execution of decrees. : 

The language is very wide and there is nothing to indicate 
that it is or was intended to be limited to sureties for parties 
to the suit in their capacity as parties. It is no doubt true that 
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one method of proceeding‘ against a surety is to obtain. an 
assignment of the bond and bring a suit on it. The section 
dges not prevent this course being adopted but provides a 
summary and more expeditious course. Had it been intended 
to limit its application it would have been clearly indicated, 
Instead of this we find the scope of the section is extended and 

“it is rio longer confined to decrees and their performance but 
covers orders also. An order appointed him Receiver and 
called upon him to give security and the sureties undertook 
their liability if he failed to pay at ariy time he might be ordered 
to do so. 

+ It is further urged, that the sureties have had no opportunity 
to contest the correctness of the amount for which Shwe Tha 
as Receiver has been held liable and that if a suit was brought 
on the bond they would be able to raise this defence. They 
received notice to show cause why they should not be called 
upon to pay but chose to file no objections. They were twice 
given adjournments to enable them to do so but still omitted to 
do’so. We do not think they can be heard to do so now. 

It is said that the Commissioner charged commission after 
agreeing not to do so, but that is purely a matter of the terms of 
his appointment. 

Again it is urged that the 25 fer cent. should not have been 
heid back. Should this amount be afterwards available towards 
Shwe Tha’s liability they can recover any excess they may have 
had to pay. They bound jthemselves to make good any sum 
Shwe Tha might be ordered to pay at any time and here again 
they have failed to make out any case, 

We must therefore hold that the order te pay was one 
falling within the scope of section 145 and that it aay be 
enforced in execution. 

So far as the possibility of the sum for which Shwe Tha is 
liablé beirig reduced on appeal their remedy lies by way of a 
stay of execution. 

The appeal is therefore dismissed with costs.. 

Advocates’ fees 3,gold mohurs. 
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Before Mr. Justice Robinson. 
JESMUDIN v. ISADALLY.* 


Workman's Breach of Contract Act, XIII of 1859, as amended by 
Act X11 of 1920—Application for order under section 2, sub-section (1) 
—Application for infliction of penalty under section 2, sub-section (2),. 
in consequence of non-compliance with such order—Limitation of 
lime within which applications must be presented. 

An order under section 2, sub-section (1), for repayment of money 
advanced or for the performance of the contract cannot be made unless. 
the employer moves the Court within three months of the breach of the 
contract. But when an order under section 2, sub-section (1), has .been 
passed it remains in force until it has been obeyed and the employer can 
‘at any time move the Court to ict the penalty under section 2, sub- 
section (2), for non-compliance with the order ; there is no time limit 
within which the application must be presented in this case. 

The respondent entered into a contract with complainant 
to work under him as a tailor. He received an advance of 
Rs. 140 and he says he was to work until he had discharged the 
advance by working it off. Hetook the money but did no work 
and complainant applied under Act XIII of 1859, Respondent 
appeared and admitted the facts and expressed his willingness 
to work off the advance. Thereupon an order was passed 
directing him to perform thecontract. This was on the 29th 
April 1919. 

He failed to do any work ‘and on , 25th June 1919 complain- 
anf applied for his arrest. A warrant was issued but was. 
returned unexecuted, and on the 15th July 1919 complainant 
asked that the case be closed for the nreseat: This was 

because respondent could not be found. , 

On the 12th April 1920 complainant having discoweeed the 
whereabouts of the respondent applied for his arrest, and on 
the 19th April the Magistrate passed the following order :: 
“The complaint is not maintainable under proviso (@) to 
section 2 (1) as it was not filed within three months: from* date 
of order passed in Criminal Miscellaneous No, 250 of 1919 of 
this Court. ‘fhe date of the order was 29th April 1919, 


(2) Case is dismissed.” 








* Reference made under section 438, Criminal Procedure Code, by 
E.G. Patile, Esq., District Magistrate of Rangoon, for review of the 
order passed by Maung Po Sein, First Additional Magistrate of 


Rangoon, - 
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Act XIII of 1859 has been amended by Act XII of 1920 1920. 


which came into forée on 12th March 1920. Even assuming yesuupin 
that its provisions would have to be applied to pending cases iantice, 


the order of ‘the Magistrate is wrong. The Act as amended pees: 
allows the employer to complain to a Magistrate and section 2, 
sub-section (1), allows the Magistrate to pass an order directing 
repayment of the advance or performance of the contract. The 

proviso referred to enacts that no such order shall be made 

unless the employer moves the Court within three months of 

the breach of the contract. 

Inthe present case complainant has already obtained an 
order under section 2, sub-section (1), and was not applying for 
such an order. He was applying under section 2 (2) for an 
order of imprisonment for failure to obey an order under sub- 
section (1) and the proviso referred to does not apply to the 
case atall. He already possessed an order to perform and he 
wanted that order enforced by punishment. The order of 29th 
April 1919 was still in force and though the previous appli 
cation for arrest had been infructuous that did not affect the 
original order to perform. 

I therefore set aside the order of the Magistrate and return 
the case for him to continue it and pass orders according to law. 





FULL BENCH. 


Before Sir Daniel Twomey, Chief Judge, Mr. Justice Rigg pit, 
and Mr. Justice Young. No. 1 
KARAMATH KHAN v. S.P.L. LATCHMIACHL* . “32 
Chari—for Appellant. March 29th 
. Doctor—for Respondent. 1920, 


Suit for eviction by owner—Proof.of contract of sale a valid 
defence. . 

A sued to evict B froma house. B pleaded that he was i - 
contract to purchase. A admitted the contract, but pleaded teow iat 
paid none of the purchase money. There was no conveyance though the 
consideration was over Rs. 100. B pleaded that he could not be evicted 
a ire a proses: course was to sue for the consideration. The Lower 

urt found for A and granted a decree for eviction. B a; i 
this decision. apenas esi 

Held,—that a defendant may plead by. way of defence toa suit 

eae Ris ‘ it 
eviction by an owner that he is in possession under a contract to cell, tat 
this plea requires no stamp, and that if he can prove the contract and it 
still subsists it will be a valid defence. however valuable the Property may 
be and whether he has a registered deed of transfer or not. 
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Begam v. Muhammad Yakub, (1894) 1-L.R, 16 All, 950; Immudi- 
pattam Thirugnana Naik and another v. Periya Dorasami and ano- 
ther, (1901) I.L.R. 24 Mad., 377; Kurri Veerareddi and others y. Kurri 
Bapireddi and another, (1906) 1.L.R. 29 Mad., 338; Mghomed Musa v- 
Aghore Kumar Ganguli, (1915) I.L.R. 42 Cal., 801 ; Maung Shwe Goh v. 
Maung Inn and others, (1916-17) L.R. 44 1.A.P., 15; Salamut.uz-Zamin 
Begam v. Masha Allah Khan and others, (1918) 1.L.R 40 Alle, 1875 
E.S.R. Ramanathan Chetty and three others v. Ranganathan Chetty 
and others, (1917) I.L.R. 40 Mad, 1134; Bapu Apaji Potdar and others 
v. Kashinath Sadoba Gulmire, (1917) 1.L.R. 41 Bom., 438; Puccha Lal 
and another v. Kunj Behari Lal Mondal and others, (1913-14) 18, 
C.W.N. 445; Shafikul Hug Chowdhry v. Krishna Govinda Dutt, 
(1918-19) 28 C.W.N., 285 ; Quinn v. Leatham, (1901) A.C., 495; Attorney 
General for Trinidad v. Bourne, (1895) A.C., 83; Elizabeth Maddison 
vy. John Alderson, (1883) L.R. 8 App. Cases, 467 and Akbar Fakir v. 
Intail Sayal (1915) 29 1.C., 708, referred to. 

The following reference was made by the Chief Judge and 
Mr. Justice Young to a Full Bench under section 11 of the 
Lower Burma Courts Act :— 

Young, J.—In this suit one Latchmi Achi, widow and heir 
of legal representative of one S.P.L. Latchmanan Chetty by 
her agent Ramanathan Chetty sued to evict one Karamath 
Khan from a dwelling house standing on leasehold land. The 
case for the plaintiff was that the defendant had agreed to 
purchase the property in 1915 for Rs. 1,000 payable by monthly 
instalments of Rs. 30 and was therefore let into possession, 
but that he had never paid any of the purchase money. 

The case for the defendant was that be had bought the 
leasehold land in 1912 for Rs. 300 for which he had given a 
pro-note. That there was then upon the land not the present 
house but a thatched’ hut which he had to dismantle. 

That he had built the present house which was worth 
Rs. 2,500. 

He said he was willing to pay the amount due on the pro- 
note and argued that the plaintiff was only entitled to sue for 
this and not for eviction. 

He claimed to be entitled to sue for specific performance 
and reserved his right to do so. ; 

The learned Judge found for the plaintiff both on the facts 
and on the law, and granted a decree for eviction. The defen- 
dant has appealed : and the appeal raised the question whether 
a person in possession of !and of a value of over Rs. 100 under: 
a contract for sale can successfully resist eviction by pleading 
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.lhis willingness to perform his part of the contract when he 
thas-no registered deed of transfer. 

In Begam v. Muhammad Yakub (1) decided in 1894 which 
-was argued before six Judges five Judges concurred in holding 
that when a buyer of immoveable property of a value exceed- 
iing Rs. 100 is in a position successfully to maintain a suit for 
specific performance of the contract for sale, he can defeat a 
suit for ejectment brought against him by the seller, if he 
‘proves that even after such suit brought, he has paid or 
tendered the amount of the price and has at a proper time and 
Place tendered a proper conveyance of the property to the 
purchaser for execution by him, and that to give the seller in 
such a case a decree for the ejectment of the buyer would be 
to give the seller a decree in fraud of his contract of sale. 

In Immudipattam Thirugnana v. Periya Dorasami (2) 
there are certainly dicta of the Privy Council pointing in the 
same direction. 

In Kurri Veerareddi vy. Kurri Bapireddi (3), a Full Bench 
held that the provisions of Section 54 of the Transfer of 
‘Property Act were imperative and that the Courts would not 
‘be justified in departing from them on equitable grounds and 
that a contract of sale followed by delivery of possession does 
not, when there is no registered sale, create any interest in the 
wroperty agreed to be sold and cannot even if enforceable at 
date of suit or decree be pleaded in defence to an action for 
ejectment by one having a legal title to recover. 

In Mahomed Musa vy. Aghore Kumar (4) their Lordships 
of the Privy Council again enunciated dicta pointing in the 
same direction as in J mmudipattam Thirugnana’s case, but in 
the later case of Maung Shwe Goh v. Maung Inn (5), the 
Committee seemed perhaps inclined to take’a different view. 

In Salamat-uz-Zamin Begam v. Masha Allah Khan (6), 
Walsh and Piggott, JJ., dealt with the same question and 
‘Walsh, J. was of opinion that Mahomed Musa's case in effect 
overruled Kurri Veerareddi’s case, and that the dicta in Maung 
Shwe Goh’s case were directed to a different point. In 

(1) (1894) I.L.R. 16 All., 350, (4) (1915) I.L.R. 42 Cal., 801. 


(2) (1901) 1.L.R. 24 Mad., 377. (5) (1916-17) LR. 44 T.Asy 15. 
(3) (1906) I.L.R. 29 Mad., 338. (6) (1918) ILL R. 40.All., 187. 
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K.S.R. Ramanathan Chetty v. Ranganaihan Chetty (7), the: 
question of the necessity of registration again came before 
the High” Court. Plaintiff and defendant had exchanged 
adjacent plots of land worth over Rs. 100 and each had gone: 
into possession but neither had a registered conveyatice.. 
Defendant built a costly building partly on the land he: hadi 
taken in exchange. Plaintiff sued to evict. : 

The Chief Justice held he was estopped, and seemed 'to- 
think that Kurri Véerareddi’s case might need to be reconsi-- 
dered. Seshagirri Ayyar, J. differed and held Kurri Veerared-. 
di’s case decided that if the party resisting possession has no- 
statutory or prescriptive title, he could not rely on equities to- 
resist the suit. He held that this was good law and had not 
been overruled by Mahomed Musa’s case. 

In consequence of the difference of opinion the matter was: 
referred to three Judges, one of whom considered that Kurri' 
Veerareddi’s case was overruled by Mahomed Musa v. 
Aghore Kumar case, the other two held contrary view. The- 
point has also been before the Bombay High Court and was 
referred toa Full Bench in Bapu Apaji v. Kashinath Sadoba 
(8). The question referred was “Whether when the ‘plaintiff 
being the owner of certain property seeks to recover posses- 
sion of that property, it is a valid defence to the suit that the 
plaintiff has agreed to sell the property to the defendants, the 
agreement being at the date of suit still capable of specific 
enforcement but there being no registered conveyance passing 
the property tothe defendants.” The referring Judges also- 
stated that it was to be taken for the purposes of the case that 
‘possession had been taken by the defendants under the agree-. 
ment of sale and that they were willing to perform their part: 
of it. 

The answer of the Bench was that a suit for specific per- 
formance was not the purchaser’s only remedy, and that he 
might in the circumstances stated in the question if there were 
ho other facts operating to his prejudice successfully plead his. 
contract for sale and the possession acquired under it. 

It may be observed that the Court -came to this decision: 
independently of and without noting Mahomed Musa’s case.. 

(7) (1917) I.L:R. 40 Mad., 1184. (8) (1917). LL.R. 41 Bom., 438. 
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In Calcutta the decisions would also appear to be adverse 


“to the views of the Madras High Court. Thus in Puccha Lal 
-v. Kunj Behari Lal (9) when a purchaser of immoveable pro- 
-perty under an unregistered Kabala paid Rs. 500 the agreed 
:price and was placed in possession Jenkins, C.J., and Mukerjee, 
J., held following the English equities that in the absence of 
circumstances showing that such purchaser was not entitled to 
ste his vendor for specific performance, a subsequent purchaser 
‘of the property under a registered conveyance could not 
succeed in a suit to recover the property from the former 
“purchaser, and that to decide otherwise would be to contravene 
“the abiding directionsto proceed in all cases according to equity 
sand good conscience. In a more recent case Shafikul v. 


Krishna Govinda (10) Richardson, J., sitting with Teunon, J., ° 


went further and was of the opinion that a similar suit could 
‘not succeed even if a suit for Specific Performance was barred 
‘by limitation. 

” As regards the facts of the case, there are improbabilities 
-on both sides: in a suit for Specific Performance it would 
“however be for the present defendant to prove the agreement 
eon which he relies and 1 think he would fail, so far as the 
terms are disputed. As however the plaintiff admits that the 
defendant was in possession under an agreement to purchase 
and that he paid the rates and taxes for a. number of years I 
think a Court of Equity would at any rate decree Specfic 
Performance on payment by defendant of the sum claimed 
by the Plaintiff, viz. Rs. 1,000, and this sum the defendant 
states he is willing to pay. 

His counsel would have been better advined if instead of 
‘weserving in his written statement the right to file a suit for 
‘Specific Performance he had filed the suit and then applied 
for it to be heard either with or before the present one. 

That is the obvious remedy and would have saved all 
-complication. As he has not done so, it is necessary to con- 
sider his remedy. 

In my opinion the precise point in question in this suit was 
‘mot before the Judicial Committee either in Immudipattam 


(9) (1913-14) 18 C.W.N., 445. _ (10) (1918-19) 23 C.W.N., 285. 
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Thirugnana v- Periya Dorasami (2), or in Mahomed Musa 
v. Aghore Kumar (4), and though it is true dicta in each 
case would if applicable establish the propositions maintained 
by the Indian Courts other than Madras whose decisions are 
cited above yet having regard to the doubt of the Judicial’ 
Comniittee (L.R. 44 LA., 15) in Shwe Goh’s case as to the 
applicability of English Rules of Equity when the terms of the 
section of Transfer of Property Act now under consideration 
were specifically brought to their Lordshigs’ notice, I think the: 
Courts are free to form their own opinion upon the matter. 
In this view I am fortified by the warning of Lord Halsbury 
in Quinn v. Leatham (11) cited by Napier, J. in Ramanathan 
v. Ranganathan that every judgment must be read as appli- 
cable to the particular facts proved or assumed to be proved’ 
since the generality of the expressions which may be found 
there are not intended to be expositions of the whole law. but: 
governed and qualified by the particular facts of the case in 
which such expressions are found and again that a case is only 
an authority for what it actually decides. 

There is therefore an equity in favour of the defendant and 
the question distinctly arises whether he should be allowed to 
prove such equity by way of defence, or be relegated to a 
separate suit, and whether if he should be so aliowed he can 
raise the plea without stamping his written statement. The 
preponderance of authority in the High Courts is distinctly in. 
favour of an affirmative answer to the main question and the 
dicta of the Judicial Committee in Immudipattam Thirugnana’s: 
case and in that of Musa Mahomed are very clear though those 
in Shwe Goh’s case must also be borne in mind. On the other 
hand while in England the defence would seem to be allowed 
to be raised by section 24 of the Judicature Act of 1873 which 
created the fusion of law and equity, we have nothing in the 
Civil Procedure Code corresponding to it. 

The plea would seem to be a substitute fora cross action 
of Specific Performance and in Attorney-General for Trinidad’ 
v. Bourne (12), it was argued (though vainly) that if a suit 
for Specific Performance did not lie against the Crown the 


(2) (1901) I-L-R., 24 Mad., 377, (11) (1901) A.C., 495. 
(4) (1915) LAR, 42 Cal. 801. (12) (1895) A.C, 83. 
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equitable plea of part performance could not be raised in 
defence by a subject in a suit by the Crown to evict. If then 
it is a substitute for a suit for specific performance it might 
seem to be a counter claim which is defined in the “ Annual 
Practice for 1919” as practically a cross-action and described 
as intended to save any defendant who has a valid cause of 
action of any description against the plaintiff from the neces- 
sity of bringing such cross-action, unless his cause of action 
is of such a nature that it cannot conveniently be tried by the 
same tribunal or at the same time as the plaintiffs’ claim. 

But if the plea is correctly described as a counter claim it 
may be urged that there is-nothing in the Code of Civil 
Procedure to allow such to be raised except the mention of 
the word in the Schedule as part of an amendment to a Sche- 
dule of the Court Fees Act and that Order 8, Rule 6, which 
might be supposed to bea suitable place for introducing a 
provision allowing a countey.ciaim is silent on the point. It 
may also be urged that it is not a counter claim but only a 
defence that the defendant is quite content to let the plaintiff 
be titular owner, if his own possession is secured to him, and 
that the Court's decree will serve all his purposes. This how- 
ever may be said to be tantamount to asking the Court to 
participate in saving him the Court-fee on his Written State- 
ment and the stamp fee on his conveyance, and to let loose a 
flood of unregistered title deeds in the shape of its own decrees, 
Still it is the course which has.a vast preponderance of auth- 
ority in India in its favour and perhaps the binding direction 
of the Judicial Committee. It shortens and it cheapens litiga- 
tion : on the other hand it may be urged that the legislature has 
weighed these advantages and found that the ‘advantages of 
Registration outweigh them and therefore enacted section 
of the Transfer of Property Act. 

If the clear and sweeping words of their Lordships in 
Mahomed Musa’s (4) case apply, there is an end of the matter, 
so far as the Courts are concerned, but it may be observed 
that the Bombay High Court in Bapu Apaji’s (8) case though 
the case was-mentioned in argument, never.referred to it in 
the judgment and that Lord Selborne in an earlier portion of 

(4) (1915) LL.R. 42 Cal., 801, (8) (1917) I.L.R. 41 Bom., 438. 
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his judgment in Maddison v. Alderson (13) which was so 
largely quoted by their Lordships in Mahomed Musa’s (4) case 
distinctly implied that equity would never relieve against a 
public statute of general policy in cases admitted to fall with- 
in-it. The case is an important one and as none of these 
authorities: were apparently cited before the learned trying 
Judge, I am not certain that the advocate for the respondent 
was not somewhat taken by suprise in the appeal. 

I feel it desirable that the case should be fully argued and, 
so far as may be, finally decided. I would therefore suggest 
that the following questions be referred to a Full Bench. 

If the plaintiff being the owner in law of immoveable pro- 
perty of the value of Rs. 100 or over seeks to recover posses- 
sion of that property from a defendant who has no registered 
deed of transfer, may the defendant plead as a valid defence,— 
with or without stamping his written statement, that he is in 
possession under a contract for sale. 

Twomey, C.J—The question raised is one of much import- 
ance and in view of the conflicting decisions of the Indian. 
High Courts I agree that it should be referred to a Fuil Bench. 
of this Court. 

The opinion of the Full Bench was as follow :— 

Young, J.—As shown in the order of reference there is a 
strong consensus of opinion in the High Courts of Calcutta, 
Bombay aid Allahabad, leading to the view that this question 
should be answered in the affirmative, though some of the 
Courts go further than others and the reasons for the deci- 
sions vary. 

Thus in Calcutta in Puccha Lal vy. Kunj Behari Lal (9) 
Jenkins, C.J., and Mukerjee, J., held:that where a defendant 
had been put in possession of land and had -actually paid the 
price Rs. 500 but not been given a registered instrument of 
transfer he could not be evicted, reversing the decision of Coxe, 
J., who had held that the transaction in-favour of the defen- 
dant was a nullity under section 54, Transfer of Property 
Act. The Appellate Court held that to grant a decree of 
eviction would be a contravention of the abiding direction 


(4) (1915) E.L.R. 42 Cal., 801. (9) (1913-14) .18 C.W.N., 445. 
(13) (1883) L.R., 8 App. Cases, 467. 
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‘to proceed in all’ cases according to equity and good 
-conscience. 

Here it will be noticed that the defendant had actually 
ypaid the purchase price. 

_ In Allahabad a Bench of six Judges in Begam v. Mahomed 
Yakud (1) held that prior payment was not essential and that 
iit sufficed if a purchaser of immoveable property of over Rs. 
100 in value was in a position to maintain successfully a suit 
for specific performance and tendered the price and a con- 
-veyance even after a suit had been brought for eviction and 
‘that to decide otherwise would be to give the seller a decree 
in fraud of his contract for sale. . 

In Salamat-uz-Zamin Begam vy. Masha Allah Khan (6), 
“Walsh, J., seemed to hold that where two parties had sold to 
-each other lands of over Rs. 100 in value by registered deeds 
‘but had never taken possession and subsequently agreed to 
exchange the lands back again, that the mere agreement 
‘having been acted on operated as a valid exchange. 

Piggot,. J., refused to go so far and held that the mere 
‘agreement did not effect a change of ownership, but that the 
defendants were not mere trespassers: that there was a 
contract for exchange and that there was no reason why the’ 
‘law should not hold the parties bound by the contract so far 
:as it was carried into effect and by the equities arising out of 
their own acts. 

In Bombay in Bapu Apaji Potdar v. Kashinath Sadoba 
Gulmire (8), a Full Bench decided a similar question in the 
affirmative on the ground that the vendor in such. circum- 
‘stantes was a trustee for the defendant and that the.Court 
would not aid him to commit a breach of trust. 

In Madras alone a contrary view was taken notably in 
the Full Bench case of Kurri Veerareddi v. Kurri Bapireddi (3) 
where the Court held that the question whether assuming the 
defendant’s right to obtain specific performance by way of 
execution of a sale deed by the plaintiff was not'at the date 
of suit barred by limitation, the plaintiff was entitled to main- 
tain his suit for the recovery of possession of the land agreed 
tobe sold, must be answered in the affirmative, basing their 


(1) (1894) I.L.R. 16 All., 350. (6) (1918) 1.L.R. 40 All., 187. 
(3) (1906) I.L.R., 29 Mad., 338, (8) (1917) I.L.R. 41 Bom., 438, - 


1920. 
KARAMATC 
KHAN. 

v 
S.P.L,. 
Latcumt 
Acut. 


1920. 


KARAMATH 
Kuan 


S.P.L. 
Latcumi 
ACHI, 


250 LOWER BURMA RULINGS. [vou. 


decision on the clear words of section 54; Transfer of Property 


,Act, that a transfer of property of Rs. 100 in value can only 


be affected by a registered instrument and that a contract 
for sale does not by itself create any interest in or charge 
upon the property. é ® 

In a later case K. S. R. Ramanathan Chetty v. Ranga- 
nathan Chetty (7) two out of five Judges were inclined to doubt 
whether the former decision ofthe Court in Kurri Veerareddi 
v. Kurri Bapireddi was correct, but the majority held other- 
wise. There is therefore a weakening of view even on the part 
of this Court. : 

Speaking for myself if I regarded the question as one of 
the transfer of ownership I should find it very difficult to dis- 
regard ‘the plain words of section 54 of the Transfer of Pro- 
perty Act, or to hold that any equity could prevail against 
the clear words of the statute. 

But upon further consideration I do not think that any 
such claim is involved. 

The suit is one for possession only and the defendant only 
seeks to retain that possession. 

I do not see that we are really concerned with section 54 
of the Transfer of Property Act at all. 

It seems to me to be'a question of contract purely and 
simply ; and in my opinion the defendant may plead and if he 
can prove that he has been let in under a contract, he cannot be: 
considered or treated as a mere trespasser so long as that. 
contract subsists. 

He is more than a mere- licensee because a license is a 
thing complete in itself, while here his possession is in part 
performance of a contract. > 

He is not a lessee, but like a lessee he is in under a contract 
and like a lessee cannot be evicted while the contract subsists: 
except for causes provided in the contract. 

If there are no such causes specified the plaintiff can only 
succeed by suing to set aside the contract and adding a prayer 
for possession (obtaining the leave of the Court if necessary), 
and unless and until he can set aside such contract I think the 
plaintiff may in the language of the Bombay High Court suc- 

(7) (1917) I.L.R. 40 Mad., 1134. 
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cessfully plead his contract of sale and the possession acquired 
under it. ; 

If the defendant goes further and seeks ownership in addi- 
tion to possession he must do so by a cross suit; such a claim 
is obviously: not.a set off, but is a counter claim or cross action 
and I agree with the views‘of Messrs. Woodroffe and Amir 
Ali that the Code of Civil Procedure does not introduce 
counter claims, though there is nothing to prevent their intro- 
duction by rule. This has not been done in this province and 
a separate suit would be required until such is passed. But if. 
the defendant merely seeks to secure his possession no stamp 
is necessary. 

I would therefore answer the reference by saying that a 

- defendant may plead by way of defence to a suit for eviction 
by an owner that he is in possession under a contract to sell, 
that the plea limited as aforesaid requires no stamp, and that if 
he can prove the contract, it will be a valid defence however 
svaluable the property may be and whether he has a registeged 
deed of transfer or not. 

Rigg, J—The question referred for our decision is as 
follows :— ‘3 

“Tf the plaintiff being the owner in law of immovable 
“property of the value of Rs. 100 or over, seeks to recover 
possession of that property from, a defendant who has no 
registered deed of transfer, may the defendant plead as a 
valid defence—with or without stamping his written state- 
ment—that he is in possession under a contract for sale.” 

The parties entered into a contract for the sale of a fiouse 
for a sum (the amount of which is in dispute) and the vendee 
was let into possession. He admits that he owes the vendor 
a sum of money for the house, but claims that the vendor is 
not entitled to sue him in ejectment but for money due, and 
that on payment of the money, he can enforce specific per- 
formance of the’ contract. It is conceded that there is no 
registered instrument relating to the transaction between ihe 
parties, no transfer of ownership has taken place, but it is 
urged that the plaintiff cannot” succeed merely by showing 
that the title to the ownership of the property is in law still 
with him, and that the equities arising from part performance 
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of the contract and the position of the plaintiff as trustee for 
defendant are a sufficient answer to the claim. 

Under the provisions of section 54, Transfer of Property 
Act, a contract for the sale of immoveable property does not 
of itself create any interest in or charge upon the property, 
but this clause merely abolishes the English doctrine that a 
contract for sale of real property makes the purchaser the 
-owner in equity of the estate. A contract for the sale of 
immoveable property is one that can be specifically enforced. 
From the time that he enters upon the contract, the owner 
‘holds the estate in trust for the purchaser, subject-to the pay- 
‘ment of the purchase money, but he is more than a mere 
‘dormant trustee, having an interest in the property, and a 
right to protect and to assert that interest. This seems to me 
clear from illustrations (g) and (2) to section 3, and the illus- 
trations to clause (b), section 27, Specific Relief Act, read with 


“the rights and liabilities of seller and buyer, which are defined 


jn,section 55 of ‘the Transfer of Property Act. Being thus 
‘bound to hold the property for the benefit of the purchaser to. 
the extent necessary to give effect to the contract itself, the 
vendor cannot divest himself of his fiduciary obligation, unless 
he can show his right to'avoid the contract. The buyer is not 
a trespasser, even if he has been let irito possession of the land 
without payment of ‘the whole or part of the purchase money, . 
‘but holds under a subsisting contract. In Akbar Fakir v. 
Intail Sayal (14), a bench of the Calcutta High Court quoted 
Sir George Jessel in Walsh vy. Lonsdale, that where in 
pursuance of acontract for a lease or sale, the intended 
transferee had taken possession, though the requisite docu- 
ments have not been executed, the position is the same as if 
the documents have been executed, provided specific perform- 
ance can be obtained between the parties. The learned 
Judges say, “If we were to accept the -contention of the 
appellant, the result would be this:—as soon as the suit for 
ejectment was instituted, the defendants must institute in that 
Court a counter-suit for specific performance of his ‘contract, 
and obtain a stay of proceedings for ejectment . .-. Clearly, 
the Court should not encourage mischievous multiplicity of 


(14) (1915) 29 I.C., 708. 
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litigation in this manner.- We hold that plaintiff is not entitled’ 
to eject the defendant, nor is he entitled to a decree for the 
balance of the consideration in this suit because he has not 
sued for the recovery of the money.” In my opinion, the 


" defendant in this case would have a complete answer to the 


plaintiff's suit, if he pleaded successfully that the contract had 
not been terminated and that he was ready to complete his 
part of it if required. 

Twoniey, C.J.—I agree in thinking that we can dispose of 

_ this question on the simple ground that the plaintiff is bound’ 

by his contract and is thereby precluded from ejecting . the 
defendant as if he were a mere trespasser. An owner of pro- 
perty is not necessarily entitled to its immediate. possession. 
He may have parted with the right of immediate possession by 
contract, and that appears to be his position when he has 
entered into a valid contract for the sale of the property and 
has put the vendee into possession. So long as the contract 
subsists he can exercise his rights of ownership only so far as 
they are consistent with his obligations under the contract. 
His remedy against the defendant is to enforce the contract 
or show that it no longer binds him. 

I concur in answering the reference in the affirmative. 


Belong Sir Daniel Twomey, Chief Judge and Mr. 
Justice Robinson. 
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District Court void and inoperative—Suit to declare a decree 
@ nullity without prayer for consequential relief. 

A and others filed a suit in the District Court, Ma-ubin, against their 
sister B, in her personal capacity and as widow of C, on a promissory note 
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alleged to have been executed by Band C. B confessed judgment which 
was accordingly passed against her in her personal capacity and as legal 
representative of her deceased husband, C. A and others then had the 
decree transferred for execution to Myaungmya and attached launches 
belonging to the estate of C which were in the possession of D and others 
(another widow of C, their minor son and C’s partners). D and others 
then sued in the District Court of Myaungmya and the sole relief prayed 
for was a declaration that the decree of the District Court, Ma-ubin, was 
void and inoperative. They alleged inter alia that the whole claim was a 
fraud and the decree obtained by collusion. A and others denied these 
allegations and pleaded that the District Court, Myaungmya, had no 
jurisdiction and that the suit was not maintainable as no consequential 
relief was asked for. Judgment was given for D and others, and A and 
others appealed to the Chief Court. ‘ 

Held,—firstly, that the District. Court of Myaungmya had jurisdiction. 
D and others were not parties to the former suit and A and others were 
seeking to enforce the decree within the jurisdiction of the Myaungmya 
District Court. The rights of D and others were infringed and this 
infringement formed a material part of their cause of action. 

Secondly, that while D and others could have asked for an injunction 
restraining the decree-holders from executing the decree against them, 
if the decree was declared a nullity so far as D and others were concerned, 
they needed no other relief. The objects of section 42, Specific Relief Act, 
were not contravened and the suit was therefore maintainable. ; 

Umrao Singh v. Hardeo and another, (1907) 1.L.R 29 All., 418; 
Dan Dayal y. Munna Lal and others, (1914) 1.L.R. 36 All., 564; 
Nistarini Dassi v. Nundo Lall Bose and another, (1899) 1.L.R. 26 
Cal., 891—referred to. 

Banke Behari Lal v. Pokhe Ram and another, (1903) 1.L.R., 25 All., 
48—followed. 


Robinson, J.—The appellants filed a suit in the District 
Court, Ma-ubin, against one Ma Thet Su, in her personal 
capacity and as widow of one Tafar Ali, on a promissory note 
alleged to have been executed by both husband’ and wife. 
They are the brother and sisters of Ma Thet Su. Ma Thet 
Su confessed judgment which was accordingly passed against 
her “in her personal capacity and in the capacity of the legal 
representative of herdeceased husband ... . .” The 
formal decree ordered “ that the defendant do pay to the plain- 
tiffs the sum of Rs. 9,362-8-0 only and do also pay Rs. 626-8-0 
the costs of the suit .” 

Appellants then had the decree transferred for execution to 
Myaungmya and they attached there certain launches belong- 
ing to the estate of Tafar Ali which are in the possession of the 
present plaintiffs who are another widow of Tafar Ali and 
their minor son and Tafar Ali’s partners. Plaintiffs now sue 
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sin the District Court of Myaungmya and the sole relief prayed 
for is a declaration that the decree in Civil Regular No. 1 of 
1915 of the District Court of Ma-ubin is void and inoperative. 

They allege that Ma Thet Su was never legally married 
to Tafar Ali. They deny that Tafar Ali executed the promis- 
-sory note sued on and allege that the whole claim was a fraud 
-and the decree obtained by collusion. 

Defendants deny all the allegations in the plaint and allege 
that plaintiffs are not the widow and son of Tafar Ali, They 
further alleged that the Court had no jurisdiction and that the 
‘suit was not maintainable as no consequential relief was 
asked for. , 

The plea as to jurisdiction was not pressed but it is again 
raised in appeal and this and the question whether consequen- 
tial relief could and should have been asked for are the two 
principal matters we have now to decide. 

As regards the jurisdiction of the Myaungmya Court the 
question must be answered with reference to the cause of 
action. Where the plaintiff was a party to the former suit and 
this sole prayer is to set aside the former decree on the ground 
that it was obtained by fraud committed within the jurisdiction 
-of the Court which passed the decree it would no doubt be 
right to hold, in the absence of special circumstances, that that 
-Court alone would have jurisdiction. That is the view taken 
‘in Umrao Singh v. Hardeo (1) but the learned Chief Justice 
was careful to emphasize the fact that that was the only relief 
sought and to except cases in which special circumstances 
existed such as are to be found in the authorities cited in his 
judgment. 

This view was accepted and followed in Dan Dayal v. 
Munna Lal (2) in which the learned Chief Justice distinguished 
the case of Banke Bihari Lall v. Pokhe Ram (3). This last 

-case is on all fours'with the one before us, The plaintiffihad 
not been a party to the former suit and the defendants were 
-seeking to enforce the decree within the jurisdiction of the 
Court in which he brought his suit. This was one of the 
-special circumstances referred to in Umrao Singh’s case (1). 


_ {ay (1907) I.L.R. 29 Alb, 418. (2) (1914) IL. R. 36 All., 564. 
(8) (1903) I.L.R. 25 All., 48. 
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es The plaintiffs’ cause of action rests,no doubt in part on the: 
Maunc- fraudulent suit and the collusive decree obtained in Ma-ubin: 
Kvaw KIN but not being parties to: that suit the decree did not affect 


amino them at all. When however it was transferred to Myaungmya 
a and property in their possession was attached their rights- 
- were infringed and this infringement forms a material part of 
their cause of action. They do not ask that, the decree be set: 
aside'and could not do so but that it be'declared to be void 
and inoperative and this the Court has power to do. “ It is: 
- competent for every Court whether superior or inferior to: 
treat as a nullity any judgment which can be clearly shown to: 
have been obtained by manifest fraud” was held by Banerji, 
J., in Banke Behari Lal’s case (3) following Nistarini Dassi v.. 
Nundo Lall Bose (4). 

Two of the defendants reside within the jurisdiction of the 
Myaungmya Court but the third does not. The leave of the: 
Court was not however obtained. This defendant submitted to- 
the jurisdiction and may perhaps be taken to have acquiesced 
but it is not necessary to base the decision on this ground: 
soit may be left undecided. The Court in my opinion hadi 
jurisdiction. 

As tothe other question, namely, the necessity to ask for 
consequential relief the matter may be disposed of shortly. It 
may be the case that plaintiffs could have asked for an injunc- 
tion restraining defendants from executing the decree against: 
them but it is clear that if that decree is declared a nullity so 
far as they are concerned they do not need any other relief. 
No Court would grant execution of a decree against parties in 
respect of whom that decree had been declared a nullity. The: 
granting of an injunction is discretionary and after such a: 
decree had been granted an injunction may well be refused as 
unnecessary. 

The proviso to section 42 of the Specific Relief Act is 
intended to prevent a multiplicity of suits.and to guard against 
the evasion of fiscal laws. Neither of these objects, in my 
opinion, is contravened in the circumstances of this case and I 
would hold the suit was maintainable. Had it been otherwise. 


(9) (1908) LL.R. 25 All, 48. (4) (1899) ILL.R. 26 Cal., 99% 
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the suit is in my opinion one in which it would have been right 
to return the plaint with liberty to amend. 

As to the merits I see no réason to differ from the Court 
below as to Ma Thet Su and the second plaintiff being the 
legally married wives of Tafar Ali. The evidence proves that 
both were his widows. 

As to the execution of the promissory note the evidence is 
not convincing. It wasa very large sum of money for persons 
in the position of defendants to be able to lend and such 
evidence as there is goes to show they could not have had it 
tolend. The writer is produced and two persons who happened 
to pass by and were said to have been called in, They are 
not persons whose bare word would be entitled to much weight 
and such evidence could easily be obtained. As against this 
there is the evidence of persons who knew Tafar Ali and one is 
his partner. Tafar Ali only knew how to write his name. 

It is strange that persons in the position of defendants 
would lend what was to them so large a sum without any 
security and toa man whose assets were principally in the 
partnership business. It was for defendants to prove the execu_ 
tion of the promissory note when it was denied by his heirs 
and I consider they have failed to prove it. The circumstances 
surrounding the suit also were most suspicious. MaThet Su 
had been unable to get Letters of Administration and the Chitta- 
gonians were denying her rights. Defendants are her brother 
and sisters and she confessed judgment. There was no trial 
of the points involved. I agree with the learned District Judge 
that having regard to the evidence as to execution and to the 
facts and circumstances of the case the decree was obtained 
by fraud in collusion with Ma Thet Su. 

I would dismiss the appeal with costs. 

Twomey, C. J.—I concur. 
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Before Sir Daniel Twomey, Chief Judge and * 
Mr. Justice Robinson. 
(1) UNANDIYA, (2) U PANDEIKSA, (3) U PANDITA v 
(1) U KAW WIDA, (2) U WEPONLA, (3) MAUNG PO 
O, (4) MA SHWE U.* 
May Oung—for Appellants. 
J. A. Maung Gyi—for R-spondents. 
Buddhist Ecclesiastical Law—Saduthantaka group—Power of 
survivors to fill place-of deceased joint owner. - 

When a member of a Saduthantaka or group of four joint 
owners is dead, the survivors have power to introduce, by con- 
sent, an additional joint owner to replace the onz who is dead. 

The plaintiffs, three Buddhist monks, sued for possession of 
certain religious land and buildings thereon the whole known 
asthe Man Kyaung at Bassein. They claimed the property on 
the ground that they are the three surviving mzmbers of what 
is known in Buddhist Ecclesiastical Law as a Saduthantaka or 
group of four joint owners of this property the fourth member 
U Okgantha having died. They alleged that shortly after U 
Okgantha’s death the Ist and 2nd defendants (two pongyis) 
wrongfully took possession of the property and the 3rd and 
4th defendants (layman and his mother) were in occupation of 
certain buildings on the land. The Ist and 2nd defendants 
claimed that the property was poggalita property of U Okgan- 
tha deceased who had made a gift of the property to the Ist 
defendant in his life time. The 2nd defendant pleaded that he 
was merely the Ist defendant’s disciple and has no separate 
interest in the dispute. The 3rd defendant pleaded that he 
was the kappiya or lay Steward of the Kyaung and supported 
the Ist defendant’s case. He claimed ownership of the house 
in which he lived on the Kyaung land and also claimed joint 
ownership with defendant 1 of certain religious buildings on 
the land. 

Weare no longer concerned with the pleas of the 3rd and 
4th defendants which were rejected by the District Court, 


* Civil Second Appeal from the decision of R.C.S. Keith, Es. 
Divisional Judge of Bassein, confirming the decree passed by D. 
Nanavati, Esq., District Judge of Bassein. 
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holding that the kappiya’s house was built on the Kyaung land 
merely by sufferance of the presiding pongyi, and dismissing 
the claim of the 3rd defendant to joint ownership as having no 
basis whatever. ‘ 

As regards the alleged gift by U Okgantha to the Ist defen- 
-dant the District Court held that there was no valid gift and 
this finding has not been disputed. 

The learned Judge held further that the dedication of the 
religious property in question to a group of four pongyis was 
proved. He accepted the explanation of Saduthantaka pro- 
perty in U May Oung’s Buddhist Law of Inheritance, Part II, 
page 181, as property belonging jointly to four pongyis among 
whom the title passes by survivorship until the last survivor 
gets the whole property, but he was not satisfied that on the 
death of one mémber it was permissible for the survivors to 
admit a new member in his place in the joint ownership group, 
The suit for possession was therefore dismissed and the Ist 
defendant whose gift had been held to be invalid was allowed 
to remain in possession. There was an appeal to the Divisional 
Court. The Divisional Judge remarked that the appellants 
are entitled to a decision onthe claim that the Man Kyaung 
land and buildings belonged toa group of four pongyis who 
could keep the property in the group by clecting successors to 
any member who died and that the three appellants are the 
survivors of the group, the fourth place being vacant tempor- 
arily owing to the dispute about the Man Kyaung. He held 
that a such.a system is unknown to Burman Buddhist Eccle- 
siastical law, but the only ground he gives for his opinion is 
that “the system is too advanced an idea for a primitive 
system of law.” 

In this second appeal. by the plaintiff-appellant pongyis it 
is admitted by the learned counsel for the respondents that the 
Saduthantaka system is. an integral part of the Buddhist 

Ecclesiastical law and the only argument on which he relied 
is that according to recognised authorities on the subject the 
survivors of a Saduthantaka group have no power to fill the 
~ place of a deceased joint owner. He contends that on the death 
of each joint owner his interest is merged in that of the survi- 
vors until only one survivor is left when the property becomes 
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his poggalika. We Fave Leen referred to a work which both 
sides admit to be a high authority on Buddhist Ecclesiastical 
law, viz., the Maingkaing Sayadaw’s Tipetaka Viniccaya on page” 


. 334 to 338 (1) of which the method of creating joint ownership 


of religious property is described. But this work does not lay 
down whether the survivors in a group of joint owners have the 
right of filling up vacancies. A passage froma work of still 
higher authority was produced at the final hearing of the appeal; 
it is an extract page 394 (2) from the Vinaya Mahavagga Atha- 
katha, Pali Text, Civara Khandaka, Part 8. The translation as: 
given in the annexure of this judgment has been approved by 
the learned counsel for both parties and both gentlemen are: 
Pali Scholars. But it is agreed that the literal rendering: 
of the passage underlined is as follows :— 

If being undivided to their fellow residents they give it is as 
not given. According to the respondents’ learned counsel this: 
implies that a group of joint owners cannot give the property’ 
at all without first partitioning it. On the other hand Mr. May 
Oung asks us to construe the passage merely as prohibiting a 
gift of an undivided share but not as prohibiting the admission 
of an additional joint owner of the whole property. It 
appears to us that the latter view is the more reasonable: 
The Ecclesiastical law clearly favours the formation of groups 
of two or more than two joint owners of religious property,. 
and no reason is suggested why it should be permissible 
for a singie pongyi to constitute such a group consisting of 
himself and one or more others, and yet be inadmissible 
for a-group of two or three to admit an additional member 
as joint owner with them. If such a distinction really existed 
in’ the Ecclesiastical law it could always be evaded by 
the members of the original group resorting to partition among: 
themselves and then forthwith re-combining with the additional 
member whom they wish to introduce. It is unreasonable to- 
suppose that the Ecclesiastical law contemplated such an absurd: 
procedure and we think that if the view advanced for the 
respondents were correct clear and definite authority would. 
have been found for it. As it is we see nothing repugnant to 


(1) Printed as annexure (1) of this judgment. 
(2) Printed as annexure (2) of this judgment. — 
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general legal ideas in the introduction, by consent, of an addi- 
tional joint owner to replace one who has died. 

There is no longer any contest as to the material facts of 
this case. The three plaintiffs-appellants were admittedly 
joint owners in a Saduthantaka group covering the property 
in dispute, together with U Okgantha deceased, U Okgantha 
being the sole surviving member of the original group into 
which the three plaintiffs were successively co-opted as vacan- 
-cies occurred. 

We think that the plaintiffs-appellants are entitled to a 
decree for possession as prayed. The decrees of the District 
and Divisional Courts are set aside and the plaintiffs’ suit will 
-be decreed with costs in all Courts. 


ANNEXURE (1). 
TRANSLATION OF Mainckainc Sayapaw’s Work. 


Tipetaka Viniccaya—from page 334 to page 338. 
Opinion on Dwithantaka. 

The method of creating ownership such as Dwithantaka 
“Tithantaka and so on is not given directly in the Vinaya, the 
‘commentaries or sub-commentaries known as Wimati Wino- 
dani Tika and Tharattha dipani Tika. 

It is only in the Vajirabuddhi Vika that mention is made 
under the heading (Thamana Parikkhara pyu) the making of 
common ownership. Even in the Vajirabuddhi Tika opinion 
differs (on the point). The learned Sayas of the present 
day also differ in opinion among themselves. Such being the 
case I will show clearly how Dwithantaka and like ownerships 
are created according to the words of the Vajirabuddhi Tika 
and will give my opinion on the modes of creating Dwithan- 
taka, Tithantaka and like ownerships. Let the learned read, 
-note and ponder. ° ‘ y 

Pali text beginning “idam tiyham . . . . dinnam yeva hoti” 
indicates giving, and “tuyham ganhahiti . . . Sugahitam” indi- 
-cates taking ; and having regard to the -passage in the com- 
mentary on the Ist Kathina rule in respect of a pacittiya 
offence, common ownership in property is created by employ- 
ing the words, “ Mama Santakam tawaca mamaca hotiti eva” 
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“Let my property be thine as well as mine.” So say the 
Sayas and so should it be written, in the * gandi pada” way. 

In the “anugandi pada” the method is more elaborate or 
fengthy. The following method (of creating common owner- 
ship) is that which is the.considered opinion of the Sayas, viz. 

If many rahans or two rahans wish to own property in 
common they should make their gift to a rahan who observes 
the rules of his order, each rahan giving absolutely to him all 
properties he owns or will own in future. 

The Vinaya observing rahan then gives back to those of 
the rahans who wish to own property in common all the pro- 
perty he has received from each of them. © 

Asthis mode is that which is based on the spirit of the 
Vinaya and latter works, it is the surest method of creating 
joint ownership. Such is the considered cpinioti of the 
Sayas. 

But some Sayas say as follows: As the latter mode is one 
which isin conflict with, and opposed to, the ancient method 
viz ; by saying “ Let what is mine be thine” those rahans who 
desire to create joint ownership should carefully consider the 
matter. 

Thus, if it is desired to create. Dwithantaka ownership: 
according to the methods of the Early Sayas and the other 
Sayas as mentioned in the Civara khandaka of the Vajira- 
buddhi sub-commentary, and the subject of the joint owner- 
ship is property actually in possession, then the words used 
should clearly state it, butif it refers to property in possession 
as wellas property*to be acquired hereafter that should also be 
clearly stated. 

If there be two rahans one shall say to the other, first “ Let 
my property be thine and mine,” and the other shal! then say 
to the first,“ Let my property be thine and mine.” In this. 
way Dwithantaka ownership can be properly created. 

Dwithantaka ownership can be created by employing the 
Burmese Language also. (If one say to the other) “ Let all 
my garuban and Iahuban property present and future be thine 
and mine” (and the other says) Let all my garuban and 
lahuban property present and future be thine and mine. 

If it is desired to create joint ownership of present property 
only, then leave out the words future property. 
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If three or four rahans desire to create joint ownership, 
all being present, one of them should first say the others who 
desire to become joint owners, “Let my property be yours as 
well as mine,” and the others each in turn should say the same 
to the others. 

If it is desired to create Dwithantaka or Tithantaka owner- 
ship in the manner stated by the latter Sayas as shown in sub- 
commentary referred to above, the two or three rahans as the 
case may be, should say each in turn to a rahan who observes 
the Vinaya rules and whom they trust, and who is not'to be 
includeu among the joint owners, “I give you this,” andif one 
of the proposed joint owners speaks on behalf of the others he 
should say, “ We give you this,” at the same time giving the 
property absolutely. The rahan who receives the gift then 
should give the property to the proposed joint owners, saying 
“T give you this.” Thus by thegift receiving rahan returning 
the gift to the proposed joint owners, is the Dwithantaka and 
Tithantaka ownership created. 

Of the two modes of creating joint ownership, although 
some may say that the latter method is not in accordance with 
tradition, still, as it differs only slightly and is not opposed to 
the Vinaya, the commentaries and sub-commentaries, it must 
be regarded as excellent. 

Having in view the passage in the commentary on Parajikan 
pathama kathina rule which says that the use of the words 
“ Let the property be thine” does not make it a good gift, it 
be asked whether the first mode of creating joint ownership is 
in conflict with it, I answer, no. os 

The passage in the commentary had no reference to the 
property or to the action of giving but dealt only with the 
badness of the gift when the genitive case “of thou” is 
employed in saying “Let the property be thine.” But 
scholars will know that where the property and the taking are 
mentioned and gift is made by saying “ Let this property be 

thine” employing the dative case of the word thou, the gift is 
a good gift. 

The gift to be valid must be evidenced by the employ- 

ment of the dative of possession or ownership. 





1990, 


U Nanprva 
% 
U Kaw 
Wipa, 


"264 LOWER BURMA RULINGS. [ von. 


bisa ‘ANNEXURE (2). 

DENANDEA OricinaL ComMENTARY ON VinAYA TEXT—YINAYA 
U Kaw Manavacce ATHAKATHA. 
Wipa, 


—— Page 394, Pali Text, Civara Khandaka Part 8. 

If jointly owned property (Dwithantaka) has not yet been 
divided and one of the owners dies, the survivor becomes the 
sole owner. The same applies to property jointly owned by 
several persons, If all the owners die the property becomes 
“Sanghika.” If the joint owners without dividing the pro- 
erty among themselves give it to their fellow residents, the gift 
is void. 

If they give away the property after the division among the 
owners, the gift is good. If all the original owners die the 
property (so given away) does not become Sanghika. 

Before Mr. Justice Maung Kin, 
Civil Scone (1) ACHAYA, (2) SUPAYA, (3) PULLIAH: v. (1) MAUNG 





Apps . 
wenn PO SAING, (2) MA NGE.* 
1919. Sen—for Appellants. 
May V3thy Bose—for Respondents. 
Baa Indian Evidence Act—Section 102—Burden of proof. 


A and others sued B and others'for possession of a house site alleging 
that defendants had sold it to them under a registered deed. Plaintiffs 
were unable to prove the payment of consideration and defendants failed 
to: prove that they had not received payment. Defendants, relying on 
certain rulings, argued that the fact that they (the vendors) had remained 
in possession threw the burden of proof on the plaintiffs. _ 

Held,—that since the fact that the vendors were in possession had been 
explained on a footing other than that of the non-payment of considera- 
tion, the special rule shifting the burden of proof on to the purchasers by 
reason of possession being withheld for a long period could not be applied, 
and that there was nothing in the case to take it out of section 102 of the 
Indian Evidence Act. 

Achobandil Kuari v. Mahabir Prasad, (1836) I.L.R. 8 All., 641; 
Bihari and another v. Ram Chandra and others, (1911) 1.L.R. 33 All., 
483, distinguished :—Mahabir Prasad Rai v. Bishan Dayal and others, 
(1904) All., W Ny p. 163—(190) I.L.R. 27 All., 71—referred to. 


This appeal arises out of a suit by plaintiffs for the posses- 
sion of a house site with a house thereon on the allegation that 


* Civil Second Appeal from the decision of H A. Brown, Esq. 
Divisional Judge of Myaungmya, confirming a decree passed by 
Maung Po Nu, Subdivisional Judge of Yandoon. 
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the defendants sold the house to them under a registered deed. 
‘The defendants failed to prove that they did not receive the 
consideration for their sale. In the Lower Courts there was 
Some contest as to whether or not the transaction was a 
benami one, but the point is not argued before me. Upon the 
evidence it is right to hold that the plaintiffs have failed to 
‘prove the payment of consideration, so the position is that the 
plaintiffs are not able to prove the payment of consideration 
and the defendants can only say that they have not received 
any payment, but cannot prove their allegation. How is the 
case to be decided? It must be decided by ascertaining on 
which side the burden of proof lies. For the defendants the 
cases of Achobandil Kuari v. Mahabir Prasad (1) and Bihari 
and another vy. Ram Chandra and others (2) have been cited as 
‘showing that the burden should be placed upon the plaintiff. 

In the first case the suit was for possession by the 
purchaser under a registered deed of sale. The defendant 
(vendor) admitted the execution and the registration of the 
deed, but denied receipt of consideration. The deed was exe- 
cuted in January 1876 and the suit was instituted in 1884, 
The vendor had been in possession during the whole of that 
period, namely, over eight years. The plaintiff produced no 
evidence to prove the payment of consideration. Oldfield and 
Tyrrell, JJ., held that under ordinary circumstances the party 
alleging non-payment of consideration would be bound to 
prove his allegation, but the fact that the plaintiff had silently 
submitted to the withholding of possession for upwards of eight 
years, combined with the continuous possession of the vendor, 
favoured the allegation of the latter that possession had been 
withheld because of the non-payment of consideration, and 
raised such a counter-presumption as to make it incumbent on 
the plaintiff to give evidence that consideration had in fact 
passed, =f 

In the second case the plaintiffs were usufructuary mort- 
gagees. They were never given possession of the mortgaged 
property, nor did they attempt to recover possession until the 
period of limitation had almost expired. The defendants (mort- 
agors) pleaded that no consideration had passed. Stanley, 

(1) (1886) ILL.R. 8 All., 641. @ (1911) I.L.R. 33 All., 483. 
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C. J. and Banerji, J., held following the-first case above cited 
that the burden of proving that consideration had passed was. 
rightly shifted to the plaintiffs. The case of .Mahabir Prasad 
Rai v. Bishan Dayal and others (3) was distinguished, in 
that in the case before the Bench possession had been withheld 
for nearly twelve years, whilst in Mahabir’s case there was no 
withholding of possession for a length of time. In the latter 
case it was laid down that where execution of a bond is admit- 
ted and the bond contains an admission that consideration has 
passed, it is for the executant to get rid of the admission which 
he has made in the'bond. It is not enough for him to prove 
that prior to the institution of the suit on the bond he denied 
receipt of consideration, even if such denial was made before 
the registering officer. 

Now, in the case before me possession has been withheld 
for less than two years, and the Lower Appellate Court, whilst 
saying that the fact that the vendors had remained in posses- 
sion of the property is undoubtedly a point in favour of the 
defendants’ claim, also says that it does not seem to’it to be 
conclusive. It goes on to observe:—“It appears from the 
statement of the respondent, Po Saing, that he has had other 
transactions with the defendant, Ma Shwe Ma. He says that 
he once stood security for her for a sum of Rs. 370, The 
parties are not strangers to each other, and the fact that 
immediate possession was not insisted on does not establish 
the appellants’ case.” So that the fact that the defendants. 
were in possession has been explained on a footing other than. 
that of the non-payment of consideration. These special 
features in the case distinguish it from Achobandil’s case and 
Bihari’s case, and the special rule shifting the burden on to 
the purchaser by reason of possession being withheld for a 
long period cannot be applied to the present case.. Mahabir's. 
case is more nearly akin to the present case than those two 
other cases. And there is nothing in the case to take it out of 
section 102 of the Indian Evidence Act. 

For the above reasons, the appeal is dismissed with costs.. 


(8) (1904) All., W.N., p. 163. (4) (1905) ILL.R. 27 All. 71. 
—_= 
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Before Sir Daniel Twomey, Chief Judge, and Mr. Justice Civil First 


Se A, 
Robinson. Nate 
MA HLAING ». P.R.A.R. FIRM.* cic 
-Halker—for Appellant. May 19th, 
Das—for Respondent. Lad 


Joint property of Husband and Wife—When subsequent acquies- 
cence of wife in mortgage may be presumed to imply consent. 

‘The question whether subsequent acquiescence by the wife in a mort- 
gage of joint property executed by her husband alone would bind the wife 
depends largely on the circumstances of the case. If mortgages as well as 
in sales the wife’s consent may be presumed only when the circumstances 
are such as to show that the husband is acting as the wife’s agent and the 
husband ostensibly with the wife’s assent manages the business of the 
family on behalf of both. 


Maung Twe and three others v. Ramen Chetty, 1. L.B.R., 11; Ma 
Nyein Thu v. P.S.M.L. Murugappa Chetty, 6 Bur. L.T., 113; Ratana 
v. Kumarappa Chetty, 8 Bur. L.R. 319—referred to. 


The respondent Chetty firm sued on two mortgages dated 
October 1913 and June 1916 of eight pieces of land measuring. 
167°40 acres in all, the mortgagors being Maung Tun E and his. 
lesser wife Ma Pwa Chon. Ma Hlaing the appellant was join- 

_ edas third defendant although she was not a party to the 
mortgages. She is Maung Tun E’s elder wife and the plaintiff 
states that though not interested in the ‘mortgaged property 
she is joined as defendant because the money borrowed by 
Tun E was for her benefit also and she is equally liable to- 
repay. 

Maung Tun E and Ma Pwa Chon confessed judgment. 

Ma Hiaing in her written statement set up the defence that 
she had been divorced from Tun Eas she objected to live. with 
him after he took his lesser wife, and that the two largest 
pieces of land, called Linzwe Mezali and Potilok, measuring 
99 acres in all, were allotted to her as her share of the joint 
property at the time of the divorce. She denied all knowledge 
of the mortgages and denied any liability under them and she 
pleaded that the two above holdings belonged to her. In the 
course of the trial of the suit she receded from the position 
taken up in her written statement and waived her contention 
that there was a divorce and a division of the joint property.. 
She set up the defence however that her share in the two 


* Civil First Appeal against the decree passed by Maung Maung, 
District Judge of Myaungmya. 
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1920. holdings Linzwe Mezali and Potilok was not affected by the 
Ma Huane Mortgages as she was not a party tothem. 
reed The District Court found that she was bound by the mort- 
FIRM. gages. The learned Judge held that even if she did not know 
aoe at the time of the execution she subsequently acquiesced in the 
transactions as shown by her conduct in going with Tun E and 
trying to effect a compromise with the Chetty for Rs. 10,000, 
The Judge relied on the case of Maung Twe v. Ramen Chetty _ 
(1) as an authority for the proposition that “such acts of 
husbands with the consent or acquiescence of the wives bind 
the latter in mortgages though not in sales.” . 
On the evidence it cannot be held that Ma Hlaing consented 
to the mortgages at the time or.knew about them. Her 
husband Tun E says that she did not know about the first 
mortgage but he told her about it a month afterwards and she 
said nothing. He did not tell her about the second mortgage. 
He also states that he consulted Ma Hlaing before mortgaging 
the land and asked her to come for the purpose. She refused 
to come and she refused to give the tax receipts so he had to 
mortgage with old tax receipts and not with the recent ones. 
It is clear that she was not on good terms with her husband 
and his lesser wife at the time and if these two holdings were 
allotted to her for her separate maintenance, as seems 
probable, it is not likely that she would have agreed to mort- 
gage them. Tun E admits that Ma Hlaing paid the revenue on 
these lands and that she kept the surplus income of the land. 
Even if we accept the evidence that Ma Hlaing joined Tun 
E in trying to effect the compromise with the Chetty I think 
the District Court was not justified in regarding her conduct 
in that matter as acquiescence in the mortgages. But even 
if it is regarded as acquiescence the case of Maung Twe v. 
Ramen Chetty (1) does not go so far as the Judge remarks. 
That case merely decided that even where a wife consents to 
or acquiesces in 4 mortgage the presumption does not arise 
that she also assents to a sale of the property nor should 
apparent acquiescence subsequent to the sale be regarded as 
proof of consent by the wife to such sale. The learned Judges 
Jeft open the question whether subsequent acquiescence by the 
M1LBR,p.u. , 
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. 
wife in a mortgage of joint property executed by her husband 1920. 
alone would bind thewife. It would in our opinion depend 4, Frame. 


largely on the circumstances. In mortgages as well as sales i Pik, 


it appears to us that the circumstances must be such as to Firm. 


show that the husband is acting as the wife’s agent and the 
husband ostensibly with the wife’s assent manages the business 
of the family on behalf cf both. In that case consent may be 
implied [vide Ma Nyein Thu v. Murugappa Chetty (2), also 
Ratana v. Kumarappa Chetty (3)]. In the present case where 
the husband appears to have been carrying on his business 
chiefly in association with his lesser wife, and the lands in 
question appear to have been under the exclusive control of 
the elder wife Ma Hlaing, the consent of Ma Hlaing to the 
mortgages cannot properly be presumed. 

We therefore allow the appeal and direct that the decree of 
the District Court shal] be modified by adding a declaration 
that the appellant Ma Hlaing’s interest in the Linzwe Mezali 
and Potilok lands is not affected by the mortgages. We do 
not decide the extent of the appellant’s interest in the proper- , 
ties. One of them is shown to be payin of Tun E and the 
other lettetbwa of Tun E and Ma Hlaing. The costs of the 
appellant in both Courts will be borne by the respondent, 





Before Mr. Justice Maung Kin. 
(1) PO MYAING (2) PO SIN v. KING-EMPEROR., * 
Mya Bu, the Assistant Government Advocate—for the King-Emperor. 


Indian Penal Code, section 397—Correct form of charge. 

Section 397 of the Indian Penal Code does not create any substantive 
offence. It is complementary to sections 392 and 395 which create the 
substantive offences for which section 397 merely prescribes a minimum 
punishment under certain circumstances. The correct form of charge 
when it is desired to bring section 397 into play should therefore be under 
section 392 or 395 (as the case may be) read with section 397. A charge 
framed under section 397 alone is impossible. 

Similarly the provisions ‘of section 34, Indian Penal Code, cannotbe 
used to make a co-accused liable to the minimum punishment laid down 
in section 397 because one accused is so liable. 





(2) 6 Bur. L.T., 113. (3) 8 Bur. L.R., 319. 
* Criminal Appeals from the order passed by Maung B Cho, 
Special Power Magistrate of Tharrawaddy. 


1920. 
PO Myaino 





270 LOWER BURMA RULINGS. [vou. 


Qucen-Embress v. Mahabir Tiwari, (1899) 1.L.R. 21 All., 263 
Nga Sein v. King-Emperor, 3 L.B.R., 122; 1. Po Win, 2. Tun Haw, 
3. Shwe Don v. King-Emperor, 7 L.B.R., 26; Queen-Empress v. 
Senta, (1906) 1.L.R,, 28 All. Judgment at foot of page 404; Queen- 
Empress v. Bhavjya, (1895) Ratanlal’s unreported cases, 797; Emperor 
y. Nageshwar, (1906} 28 All., 404—referred to— 

Inmy judgment the evidence justifies the conclusion that 
appellants Po Myaing and Po Sin, were the men who com- 
mitted robbery against Maung Ne Aung and his wife, Ma 
Shwe Si. Although Po Sin used a yoke-pin on Maung Ne 
Aung, the latter has said that no pain was caused thereby. 
Therefore this is not a robbery in which hurt was accused, but 
it is clear that Po Sin over-awed Maung Ne Aung by holding 
a da called “ damouk” over hishead. The learned Magistrate 
convicted the appellants under section 397 of the Indian Penal 
Code. That section does not create any substantive offence 3 
it only says that if at the time of committing robbery or 
dacoity the offender uses any deadly weapon, etc., the impri- 
sonment with which such offender shall be punished shall not 
‘be less than seven years. It only provides that in a case 
falling under section 397 the minimum term of imprisonment 
to be awarded to the offender who uses any deadly weapon, 
etc., shall be for seven years. The Magistrate should have 
convicted the appellants under section 392 for robbery and if 
the case of either or both falls within section 397 he could not 
award a sentence of imprisonment for less than seven years. 
The Magistrate held that “under section 34 of the Indian 
Penal Code, each of the accused is liable for the act of the 
other because their common intention was obviously to rob 
and what they did was in furtherance of the common object .” 
He then proceeded to convict both the appellants under section 
397, Indian Penal Code, and sentenced each to seven years’ 
transpurtation. There is abundant authority for holding that 
only the robber or dacoit, as the case may be, who used a 
deadly weapon at the time of the commission of the offence 
could be punished in obedience to the mandate contained in 
section 397, but that the offence of which the offender would 
be guilty would be one under section 392, Indian Penal Code, 
or section 395, Indian Penal Code, as the case may be. The 
circumstances of a particular case may be such that even 
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without reference to section 397 the offenders jointly concern- 

ed in committing the offence may be imprisoned for more 
than seven years, because under sections 392 and 395 the 

maximum terms of imprisonment are 14 years, and 10 years, 

respectively: The only authority which might support the 
learned Magistrate is the Allahabad case of Queen-Empress v. 
Mahabir Tiwari (1). This Court had the first opportunity of 
considering that case in Nga Sein v. King-Emperor (2). Irwin, 
J., who decided the latter case stated the facts and the purport 
of the Allahabad case as follows:—‘ The case was one of 
dacoity in the house of a man called Gajraj and Gajraj’s arm 
was broken by the dacoits. Mahabir and several other dacoits 
joined in beating Gajraj. The actual blow which broke Gajraj’s 
arm was not struck by Mahabir, but under section 34 Mahabir 
was held guilty of grievous hurt because the beating was in, 
furtherance of the common intention of all, and he could have 
been convicted of causing grievous hurt, if there had been no 
dacoity. That was why section 397 was held to apply.” The 
learned Judge then proceeded to say, “ The present case is 
different. One of the dacoits, apparently the approver Po 
Lwin, carried a spear, and made thrusts with it through the 
door into the inner room which was dark. This fact would not 
render the other dacoits liable to conviction for using a spear, 
and therefore Mahabir’s case is no authority for saying that 
section 397 applies in this case. The words in section 397 
* such offender ’ plainly mean any offender who uses a deadly 
‘weapon and no other.” He then altered the conviction to one 
of dacoity under section 395. The result was that the 
Allahabad case must be regarded as having been merely 
distinguished, though one cannot help thinking that Irwin, J. 
really dissented from it. We have next the case of 1. Po Win, 
2. Tun Baw, 3. Shwe Don v. King-Emperor (3). In that case 
Tun Baw and Shwe Don had been convicted under section 392 
read with section 397, Indian Penal Code, but the man who used 
a clasp knife was Po Win. It was pointed out that the case of 
Queen-Empress v. Mahabir Tewari was overruled by the case 
of Queen-Empress y. Senta (4), which takes the same view as 


(1) (1899) I.L.R., 21 All., 263. (2) 3L.B.R., 122, (3) 7 L.B.R., 26, 
(4) (1906), I.L.R. 28 All. Judgment at foot of page 404. | 
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that taken by Irwin, J. in Nga Sein v. King-Emperor, and that 
in the Bombay High Court alsoa similar view was taken in. 
the case of Queen-Empress v. Bhavjya (5). The convictions. 
of Tun Baw and Shwe Don were therefore altered to con- 
victions under section 392, Indian Penal Code, and they were” 
each sentenced to five years’ rigorous imprisonment. Po 
Win’s appeal was dismissed. The case of Queen-Eznpress v. 
Senta was followed in Emperor v- Nageshwar (6). The 
learned Judges (Knox, Acting C. J., and Banerji, J.) in the 
course of their judgment in Queen-Empress v. Senta observ- 
ed :—“ Section 397 of the Indian Penal Code is not in our 
opinion a section which creates any distinct and separate 
offence. It is a section which relates back to the previous 
sections 392 and-395 ; the offence committed may be the offence 
of robbery, or it may be the offence of dacoity. According to 
the actual offence found the conviction should be either under 
section 392 or 395, as the case may be, and in the case of 
persons to whom section 397 applies, under any of those 
sections read with section 397; but it should not be under 
section 397. The punishment is really inflicted under the 
power given by one of the two sections abovementioned; but 
section 397 directs that the Court which awards sentence has 
no alternative, under the circumstance to which we shall 
prescatly allude, but to pass a sentence of at least seven years’ 
rigorous imprisonment upon the offender or the offenders. 
The offender or the offenders who must receive this amount of 
punishment at the very least are the particular persons whom 
the Court finds were, at the time of committing the offence 
under section 392 or 395, using a deadly weapon, or who caused 
grievous hurt or attempted to cause death or grievous hurt. 
Along with these persons there may have been others who 
were equally guilty of the offence either under section 392 or 
395; their punishment will be apportioned by the Court 
according to the powers given under section 392 or 395. It 
may be and should be, if the Court considered them deserving 
of it, a sentence of seven years’ rigorous imprisonment, or a 
sentence in excess of seven years’ rigorous imprisonment, or a 
(5) (1895) Ratanlal’s Unreported Cases, 797. 
(8) (1906) 1.L.R. 28-All., 404. 
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sentence of some term under séven years. All are equally 
liable under the provisions of section 34 read with section 392 
or 395 for the offence of robbery or dacoity, as the case may be, 
The one point the law demands under section 397 is, that 
whatever the punishment awarded to these other persons may 
be, each and every one of the offenders who is found using a 
deadly weapon, or causing grievous hurt, or attempting to 
cause death or grievous hurt, that offender or those offenders 
must receive a term of imprisonment which must not fall 
short of seven years . . . . It will be: seen from our 
judgment that in our opinion no Court should draw up a 
charge sheet under section 397, as that section does not create. 
a substantive offence. The charge to be in proper form should 
be in the case of offenders using a deadly weapon, etc. a charge 
under section 392 read with section 397 or section 395 read 
with 397, asthe case may be; in the case of the othersa 
charge under section 392 or section 395.” 

In the present case the first mistake the learned Magistrate 
made was in thinking that section 397 created a substantive 
offence different from the one under section 392. Having 
thought that section 397 provides punishment for a substan- 
tive offence he held that the act of one of the two robbers, viz., 
the overawing of Ne Aung with a damouk was in furtherance 
of the common intention of both. This was clearly wrong. 
Section 34 could be applied only in the case of a substantive 
offence committed by one in furtherance of the common inten- 
tion of that-one and the others who were concerned in the 
offence, as pointed out in Senta’s case by Knox, A.C.J., and 
Banerji, J. The appellant Po Sin used a damouk in sucha 
way that he overawed Maung Ne Aung. He was therefore 
guilty of having used a deadly weapon at the time of the com- 
mission of the offence of robbery. The instrument used is 
clearly a deadly weapon. Heis therefore liable to be punished 
with at least seven years’ rigorous imprisonment. Po Myaing 
did not himself use any deadly weapon, therefore he was guilty 
of robbery only and the punishment tobe awarded to himis 
not regulated by section 397. The robbery in this tase is: not 
accompanied by any act of cruelty ; the husband and wife were 
not hurt, andthe property stolen was not of great value, I 
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would therefore sentence Po Myaing to two years’ rigorous 
imprisonment. The sentence ‘passed by-the Magistrate upon 
Po Myaing is set aside. As regards Po Sin the conviction 
against him under section 397, Indian Penal Code, is altered 
into one under séction 392, Indian Penal Code, read with 
section 397. The sentence passed upon him is confirmed. 





Before Mr. Justice Robinson. 


THE KING-EMPEROR v. PO MYA. * 

Burma Habitual Offenders Restriction Act, II of 1919—section 110, 
Code of Criminal Procedure, V of 1898. 

Action under the Burma Habitual Offenders Restriction Act can only be 
taken on receipt of information which would justify action under section 110, 
Code of Criminal Procedure, anda restriction order under section 7 of the Act 
can only be passed when it is proved that the person proceeded against is 
of one of the descriptions laid down in clauses (a) to (f) of section 110 of 
the Code. Security cannot be demanded under the Act to enforce com- 
pliance with a restriction order. Before passing a restriction order a 
Magistrate must satisfy himself that the person proceeded against has 
adequate means of earning his livelihood within the area of restriction. 

Accused Po Mya was convicted and sentenced to seven 
years transportation and an order was, at the time of sentence, 
passed under section 565 directing that he should after release 
report his residence and any change of residence to the Police, 
He apparently failed todo so. On 6th November 1918 he was 
sentenced to one month’s simple imprisonment for leaving his 
village without permission. At least this is what ithe Magis- 
trate records in his judgment. The Magistrate then received a 
report that the accused in breach of the order under section 
565 often left his village without permission and he issued a 
notice to accused calling upon him to show cause why he 
should not “ under the provisions of section 4 (a) of the Burma 
Habitual Offenders Restriction Act enter into a bond in the 
sum of Rs. 100 with two respectable landowners of Ywamaton 
village as sureties for restricting his movement beyond Ywa- 
maton village-tract for the term of one year.” He used the 
form of the order to show cause against furnishing security 


.. * Criminal Revision from the order passed by Maung Po Myit, 
Subdivisional Magistrate of Mysde, Thayetmnyo District. 
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for good behaviour (section 112, Criminal Procedure Code}. 
When the accused appeared the order was explained to him 
and the Magistrate recorded the evidence of a Sub-Inspector of 
Police that he found accused absent from his village and that 
he had been absent for ten days. He also. recorded the 
evidence of two witnesses to show accused often left his village 
without permission. In his final order the Magistrate found 
that the accused “is in the habit of leaving his village often 
without reporting tothe Police.” He then directed him to 
enter into the bond and on accused saying he could not furnish 
security he committed him to jail for one year. ' 

The order under section 565 required accused to report his 
residence or change of residence and if he merely went away 
for a few days he probably committed no breach of that order. 
But however that may be and assuming that he had been 
guilty of a breach of it he could have been punished as provid- 
edin the section itself. That breach gave the Magistrate no 
jurisdiction to take action under Burma Act II of 1919. By 
section 3 (1) of this Act it is enacted that in any case in which 
a Magistrate may, under the provisions of section 110 of the 
Code of Criminal Procedure, 1898, require a person to show 
cause why he should not be ordered to execute a bond for his 
good behaviour the Magistrate may in lieu of or in addition to 
so doing require sueh person to show cause why an order of 
restriction should not be made against him. 

Nog report was before the Magistrate that would have justi- 
fied him in taking action under section 110 of the Criminal 
Procedure Code and therefore he was not justified in taking 
action under the Burma Act. 

Again this latter Act makes no provision for taking a bond 
and demanding sureties. It merely provides for an order of 
restriction being passed. If such an order is passed and is 
then violated the person can be punished under section 18 of 
the Act. 5 

An order of restriction is passed under section 7 of the Act 
and will be in accordance with the rules made by the Local 
Government under section 17 of the Act. 

Before the Magistrate decides to pass an order” restricting 
person toany specified area he must be satisfied that that 
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person -has adequate means of eatning his’ livelihood within 
that area. This was not done in this case. , 

For the above reasons it is clear that the: Magistrate had no- 
grounds before him which gave him jurisdiction to make an 
order under the Act. : He was not-entitled to-take a bond from. 
the person before himrand his procedure was entirely wrong. ~ 

The Act provides an alternative to action under the good 
behaviour sections of the Code and: can be. used when it is 
considered more appropriate or when security cannot be 
furnished. An order of restriction may also be “substituted 
for an order- requiring security for good behaviour and that 
whether security has been given or not for the unexpired 
portion of the period. z 

But no order can be passed except in those cases in which: 
the Magistrate could have acted under section 110 of the: 
Code. 

The order of the Magistrate is set aside and Po Mya wilk 
be released. 





‘Before Mr. Justice Rigg. 
A. H. DAWOOD »v. R. B. A. RAHMAN. 


Das—for Plaintiff. 
Leach—for Defendant. 


Court Fees Act, section 11—Application to mesne profits. 

Section 11 of the Court Fees Act, 1870, applies to mesne profits ascer-- 
tained ynder the provisions of Order 20, Rule {2 of the Code of Civil’ 
Procedure. Court fees must be paid on the difference between the 
amount of the mesne profits claimed in the plaint and the amount ascer- 
tained to be due subsequent to the filing of the suit. A final decree should 
then be passed under Order 20, Rule 12 (2) (c). 

Ramhrishne Bhikaji v. Bhimabai and others, (1894) 1,L.R., 18 
Bom. p. 416—dissented from. 

Maiden v. Janakiramayya and others, (1898) 1.L.R., 21 Mad., 871; 
Chedi Lal and another v. Kirath Chand and others, (1880) 1.L.R., 2 
All., 682—referred to. 

Dwarka Nath Biswas vy. Debendra Nath Tagore, (1906) 1.L,R., 38 
Cal. at page 1235; Ijjatulla Bhuyan v. Chandra Mohan Banerjee 
(1907) 1.L.. R., 34 Cal,, at page 968-—followed. se 


Plaintiff asked for mesne profits up. till the institution of 
his suit and for future mesne profits from the date of institu- 
tion until possession of the premisés was given: . The question 
far decision is whether plaintiff is entitled to execute his decree 
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for future mesne profits without paying additional Court fees 
under section 11 of the Court Pees Act. There seems to be no. 
-decision on the point in issue in this Court, and as the Revenue 
Authorities are interested in the result of my decision, I 
directed notice to issue to the Government Advocate. In 
Bombay a bench ruled that where a plaintiff asked for mesne * 
profits only from the institution of the suit till the property 
was restored to him, and the amount of these profits was left 
to ‘he determined in execution proceedings, no Court fee was 
required ; see Rambkrishna Bhikaji v. Bhimabhai and others 
(1). . The decision in that case proceeded on the ground that if 
the plaint had not asked for future mesne profits, but they had 
‘been awarded under séction 211 of the Civil Procedure Code 
of 1882, section 11 Court Fees Act would not have been applic- 
able, as the plaint did not ask for future mesne profits. Sec- 
tion 211 of the old Code provides that when the suit is for the 
recovery of possession of immoveable property yielding rent or 
other profit, the Court may provide in the decree for the 
payment of rent or mesne profits, from the institution of the 
suit until delivery of possession. In Order 20, Rule 12, which 
corresponds with section 211, it is provided that “where a suit 
is for the recovery of possession of immoveable property and 
for rent or mesne profits the Court may pass adecree +. « 
directing an enquiry as to rent or mesne profits from the 
‘institution of the suit, etc.” If the argument of the learned 
Judges of the Bombay High Court is based on the fact that , 
the relief granted was not claimed but was given by the bounty 
of the Court, it has no longer any force, as under the present 
Code the relief must be claimed. The judgment proceeds “in 
the present case,’ the plaint does ask for future mesne profits, 
but the claim would not be one in respect of which a fee could 
‘be payable under section 7, as the amount could not have been 
‘stated . . . evenapproximately. The language of section 
11 clearly points to a claim for mesne profits for which an 
‘amount can be and has been claimed by the plaint and in 
respect of which some fee has been actually paid.” The judg- 
‘ment concludes with a doubtful expression of opinion that 
section 11. might apply if the plaint asked for future and past 
(1) (1894) L-L.R., 15 Bom., p. 416. 
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mesne profits. The result of this decisién appears to me, with 
very great respect, to lead to an anomalous position. Past 
mesne profits might be for a small sum, whereas the future 
profits when calculated in execution, might represent a very 
largesum. A plaintiff who forebore to sue for his past profits 
to which he is legally entitled, would have to pay no Court 
fees on the future amounts awarded to him, whereas if he did 
sue for the past profits, he would be charged Court fees. The 
Bombay decision has been followed by the Madras High Court 
in Maiden v. Janakiramayya (2) but no reasons have been given 
by the learned Judges. Order 7, Rule 2, appears to require a 
plaintiff suing for mesne profits to make some approximation ; 
the words “ the plaint need only state approximately theamount 
(of mesne profits)” in section 50 of the old Code have been 
altered in the present Code to “the plaint shall state approxi- 
mately the amount sued for.” It is a matter of indifference 
what the approximation is, but there must be some approxima- 
tion. If this view is correct, the foundation of the Bombay 
decision, viz., that section 11, Court Fees Act, only applies. 
where some claim has been made, seems to me unsound. 

In Chedi Lal and one v. Kirath Chand and others (3) two of 
the learned Judges expressed the opinion that section 11 would. 
apply to future house rent claimed. The point was very briefly 
argued. In Dwarka Nath Biswas y. Debendra Nath Tagore 
(4) the Judges doubted very much the correctness of the rule 
laid down in Bombay, but did not consider it further, as they 
were dealing with a case where there had been a claim for past’ 
profits, and they held that both in Bombay and Allahabad, the: 
Judges inclined to the view that section 11 did apply to such. 
claims. In Ijjatulla Bhuyan v. Chandra Mohan Banerjee (5): 
Mukerjee, J., said that he was not prepared to accept the view of 
the Bombay High Court in Ramkrishna Bikaji’s case, and 
that the contrary opinion in Dwarka Nath Biswas’ case was: 
clearly well founded on reason and principle. 

I have not been able to find any other authorities on the: 


.question in issue. The second part of section 11 is as fol-- 


(2) (1898) 1.L.R., 21 Mad. 371. (8) (1880) I.L.R. 2 All., 682. 
(4) (1908) 1.L.R. 33 Cal., at p. 1235. 
(5) (1907) I.LsR. 34 Cal., at page 968. 
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lows :—“ Where the amount of mesne profits is left to be 
ascertained in the course of the execution of the decree, if the 
profits so ascertained exceed the profits claimed, the furthe 


execution of the decree shall be stayed until the difference _ R. 


between the fee actually paid and the fee which would have been 
payable had the suit comprised the whole of the profits so 
ascertained is paid. If the additional fee is not paid within 
such time as the Court shall fix the suit shall be dismissed.” 

Mr. Das argues that a plaint’can only be stamped on the 
amount due at the time of the institution of the suit, and that 
section 11 applies to cases where the relief has been under- 
valued. If this was the case, the second part of section 11 
would have no purpose. It seems to me clearly to apply to 
mesne profits ascertained under the provisions of Order 20, 
Rule 12. Strictly speaking, the cause of action has not arisen 
in the case of such profits at the time of the institution of the 
suit, but in order to prevent needless litigation special provision 
is made for their ascertainment by the decree, and Court fees 
become payable on any amount over the approximation required 
by Order 7, Rule 2. In my opinion, the view taken by the 
learned Judges of the Calcutta High Court is correct, and 
Court fees must be paid on the difference between the amount 
paid on the mesne profits claimed in the plaint, and the amount 
ascertained to be due subsequent ta the filing of the suit. 
There will be an enquiry about this amount, and“the result of 
this enquiry will be reported to me so that a final decree may 
be passed in accordance with sub-section (2) (c), Order 20, Rule 
-12. I may call attention to the fact that the procedure pre- 
scribed in Order 20, Rule 12 supersedes that in section 244 (a) 
and (b) of the old Code of Civil Procedure. 
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Before Mr. Justice Rigg. 


‘B. LALL DWARKADAS ,, BURMA RAILWAYS 


BURNS RAILWAYS COMPANY 
COMPANY S.C. DASS GUPTA. 


Dantra—for B, Lall Dwarkadas- 
Leach—for Burma Railways Company. 
A. C. Dhar—for S. ©. Dass Gupta. 


Civil Procedure Code, 1908, Order 21, Rule 16—Locus standi of decree 
holder—Ber.ami transfers—Appellate Court's decree to embody order 
regarding costs in Lower Court. 

The Burma Railways Company obtained a decree against A, and an 
order was made transferring the decree to Mandalay for execution. A 
filed an appeal which was dismissed. The decree of the Appellate Side 
ran as follows:—the appeal is dismissed with costs. The only costs stated 
were those incurred in the Appellate Court, and the portion of the printed 
form of Appellate decree in relation to costs in the trial Court was scored 
out. The Mandaiay Court made an order that the judgment-debior should 
pay the decree by instalments one of which A paid. Subsequently the 
Railways Company sold the decree on the Original Side of this Court to B, 
and applied for B’s name to be substituted as decree-holder for A under 
Order 21, Rule 16, and for attachment of another decree in execution of 
their decree on the Original Side for costs. A objected to the petitions of 
the Railways Company on the grounds (1) that B was a benamidar—a fact 
that A sought leave to prove by examining witnesses on commission, and 
-(2) that the decree of the Original Side had become merged in the Appellate 
decree and was incapable of execution. 

Held—that a commission should not issue, and that with the sanction 

of the Court, a benamidar could execute a decree. 
. That except in cases where the Appeal was dismissed under Order 41, 
Rule 11. or on special appeal, and withcut consideration of the merits or 
correctness of the original decree, the decree to be executed is the Appel- 
late decree. 

Further, that the Appellate decree must state what costs are to be 
. paid for costs incurred in the trial Court, and by whom ; and that it ought 
to contain all the mandatory portion of the decree of the trial Court, 8Q 
that there is no need for reference to two decrees in execution proceedings. 
' “Phat im the present case, there was no order of the Appellate Court 
about the costs in the trial Court, and that therefore the trial Court's 
decree was the only decree to be executed. 

That defendant was estopped by reason of his failure to raise hie 
objection to the execution of the trial Court’s decree before that decree 
had been sold, since execution of that decree had already been acquiesced 
in by him. 

Abdul Kureem and another v. Chukhun and others, (1879) 6 
Cal. L.R., p. 253 at p. 256; Chowdhry Wahid Ali v. Mullick Inayet Alt 
alias Chamman, (1870) 6 Ben. 1..R. 53,—referred to. 

Balkishen Das andothers v. Bedmati Koer and another (1893) 
I.L.R. 20 Cal., 388; Ram Charan Bysak and anther v. Lakhi Kant 
Bannih and others, (1871)7 Ben. L.R., 704; Kistokinker Ghose Roy 
and another ¥. Burrodacaunt Singh Roy and another, (1872) 10 Ben, 
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-L.R,, p. 101 at p. 113; Muhammad Sulaiman Khan and others v. 
Muhammad Yar Khan and another, (1889) 1.L.R. 11 All., 267, followed. 
Civil Execution Case No. 67 of 1920 has been heard at the 
same time.as Civil Miscellaneous application No. 78 of 1920. 
In the Civil Execution Case the Burma Railways set out by 
petition that in May 1915 they obtained a decree against Das 
Gupta in Civil Regular No. 154 of 1913 of this Court for costs ; 
-on the 11th September 1915 ‘the decree was transferred to 
Mandalay for execution, and an application ‘was made in 
December 1915 to the District Court, Mandalay, for the execu- 
tion of the decree by the arrest of the judgment-debtor, Das 
‘Gupta. The execution proceedings at Mandalay went on until 
July 1917 when the District Judge, Mr. Moseley, made an order 
that the judgment-debtor should pay the decretal amount by 
instalments of Rs. 50 a month starting from the Ist September 
1917. In the meantime the juagment-debtor had appealed 
to the Appellate Bench’ of this Court in Civil Ist Appeal No. 
176 of 1915. His appeal was dismissed with costs and in the 
printed portion of the usual form of decree relating to the 
amount of costs incurred by the appellant or respondent ina 
lower Court the costs have been deleted as well as in the 
Memorandum of costs incurred in the appeal. The costs there 
shown are merely costs incurred in this Cou:t. An application 
in aid of carrying out the order of the District Judge, 
Mandalay, was transferred to that Court by Civil Execution 
‘Case No. 325’ of 1915 anda certificate dated July 1918 was 
received from Mandaley in this Court stating that Rs. 50 had 
‘been recovered from the judgment-debtor. On the 20th March 
1920 the Burma Railways sold their decree to Dwarkadas for 
Rs. 500. They how ask that Dwarkadas may be substituted 
on the record as their decree-holder and pending orders on 
this petition in Execution Case No. 67 they ask that the decree 
obtained by the judgment-debtor against Bissesserdas in suit 
No. 94 of 1913 in the District’ Court of Mandalay may be 
attached. Objection has been taken by the judgment-debtor 
‘to the locus standi of the Burma Railways in making this appli- 
cation on the ground that at ‘the date on. which it was filed, 
namely 24th March, they had already’ Id t 
WDwarkadas. It is obvious however that the application was 
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the only way in which they could bring it before notice had. 
been issued to the judgment-debtor that the decree had beem 
sold and the Court had allowed the transferee’s name to be: 
substituted for that of the Burma Railways. This is quite 
clear from Order 21, Rule 16, Civil Procedure Code. This. 
objection therefore falls to the ground. Z 

The decree-holder has applied for the issue of a commissiom 
to Mandalay to examine certain witnesses to prove that Bisses- 
serdas is the real owner of ‘the decree and that Dwarkadas is. 
only his benamidar. He urges that on the authority of Abdul 
Kureem v. Chukhun (1) a Court executing a decree under Order 
21, Rule 16-ought not to recognise benami transfers. The 
judgment itself runs as follows:—“ The contention is this,— 
that under section 232 the Court executing the decree should 
not recognise benami transfers. We are of opinion that 
this contention is not valid. The section says that where 
a dectee is transferred by an assignment in writing, the trans- 
feree may. apply.. The benami system is recognised in this 
country, and a benamidar is not a transferee of the decree. 
The section only authorises the Court to allow the transferee 
of the decree to apply for execution. If the benamidar is not 
the transferee, he has no locus standi under section 232.” 
This judgment appears to me to contain an error in printing 
and I think the word “not” should be struck out before the 
word “valid” otherwise it is unintelligible. This case was 
considered in Balkishen Das v. Bedmati Koer (2). At page 395 
the learned Judges say, “ Under section 232. the Court, after 
giving notice to and hearing the objections of the decree-holder 
and judgment-debtor, has an absolute discretion to allow or to 
refuse to allow execution to proceed at the instance of a person 
to whom a decree has been transferred by assignment 
in writing, and as between the decree-holder and the 
judgment-debtor the effect of the sanction is, it seems to us, to 
place the person who acts under it and proceeds with the 
execution in the place of the decree-holder for the purpose of 
the execution, whether the transfer is real or nominal. The 
legality of the proceedings taken in pursuance of an application 


(1) (1879) Cal, L.R.. Vol.5, p. 253 at p. 256. 
(2) (1893) 1.L.R. 20 Cal., 388. 
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made and allowed under section 232 must depend not on the 
reality of the transfer, but on the sanction accorded; and if 
the result was to obtain satisfaction wholly or in part, we 
know of no authority for the proposition that the proceedings 
would, as regards the judgment-debtor, be invalid, merely 
because the person at whose instance they were taken with the 
sanction of the Court turned out to be a benamidar of the 
decree-holder.” With these remarks I venture to concur, and 
think that if a person places another person in such a position 
as to be able to execute a decree he is not to be heard if he 
objects to the execution of that decree on the ground that his 
benamidar is not authorised by him to execute that decree. 
For these reasons I am of opinion that the objection to the 
subtitution of the transferee on the ground that he made it to 
a benamidar is invalid in law, and 1 decline to issue the com- 
mission to Mandalay for the examination of the witnesses 
named in the judgment-debior's petition. 

The question chiefly argued at the Bar is whether the 
decree which the Burma Railways sold to Dwarkadas can be 
executed as there was an appeal and it was the original decree 
that was sold and not the decree of the Appellate Court. 
Before dealing with this question I may point out that if it is 
true, as has been stated at the Bar that it is the practice of the 
officials of this Court when drawing up Appellate decrees to 
say nothing about the costs incurred in the lower Court, that 
practice is,in my opinion, contrary to the plain provisions of 
Order 41, Rule 35, sub-section 3, which provides that the decree 
shall also state the amount of costs incurred in the appeal and 
by whom or out of what property and in what proportion such 
costs and the costs of the suit are to be paid. In the present 
case the only order passed on the Appellate Side is that the 
appeal be dismissed and that the appellant pay the respondent 
a certain sum of costs. Nothing whatever has been said about 
costs in the lower Court and that portion of the lower Court’s 
decree has neither been dissented from nor confirmed nor con- 
sidered. In these circumstances if the Burma Railways want 
to enquire what orders were passed as to costs in the lower 
Court it appears to me to be only one decree that they could 
possibly consider and that is the decree in the lower Court. 
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3980+ And that decree, so far as it relates to costs, still remain the 
B. Lat only order which any Court has yet passed on the subject of 


WAI s 
= ‘aaa costs. As regards the general question of whether the appel- 
Gees late'decree should be the one to be executed or not there is 


— undoubtedly a very general consensus of opinion of the High 
Courts of India that the decree to be executed is the Appellate 
decree and not the decree of the Original Court. The earliest 
case cited is Chowdhry Wahid Ali v. Mullick Inayet Ali (3), in 
which the learned Judge held that the decreé which had been 
modified in regular appeal was a decree of the Court, and the 
Court being one established by Royal Charter the period of limi- 
tation was 12 and not 3 years. » The next case cited is one that 
was referred to in the only judgment delivered on this subject 
by Their Lordships of the Privy:Council, which is the case of 
Ram Charan Bysak vy. Lakhi Kant Bannik (4) where Norman, 
J., said that ‘the decree of the Appellate Court is to be the 
final determination_ of the suit and of all matters in dispute 
therein. The Appellate Court is not merely at liberty, but is 
required, to dispose by its decree of the costs in the lower 
Court, a matter which, in cases where the decree is affirmed, 
is merely a part of the affirmance.” He went on to instance 
a case where the Appellate Court varied a decree and argued 
that in such instance it would be the duty of the Appellate 
Court to make one single and complete decree in the suit. He 
came to the conclusion that the decision of the lower Court 
‘was merged in and superseded by the decree of the superior 
tribunal. That case and the case cited by the Madras High 
Court were considered by the Judicial Committee in Kistokin- 
ker Ghose Roy v. Burrodacaunt Singh Roy (5). Their Lordships 
said, “The Pull Bench of the High Court of Bengal has - ruled 
that, whether'the decree of the Lower Court is reversed, or 
modified, or affirmed, the decree passed by the Appellate 
‘Court is the’ final decree in the suit ;” and in the words 
of Mitter,-J. “ as'such, the only decree which is capable of 
being enforced by execution.” And that is in accordance with 
the Madras decision already cited. Chief Justice Scotland’s 
swords: are—" Whether that deoree be in affirmance, or reversal, 


(3) (1870) 6 Ben- L:R., 53. ° “3: 44) (1871) 7 Ben. L.R., 704. 
(8), (1872) Ben; f4R Vol; 10,p.101 at p. 119. 
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or modification of the decree appealed from, it becomes the 
final decree in the suit, and therefore the decree enforcible by 
execution. The function of an Appellate Court is to deter- 
mine what decree the Court below ought to have made. It may 
affirm, reverse, or vary the decree under appeal. In the first 
case, it leaves the original decree standing, superadding, it may 
be, an order for the payment of the costs of the appeal, cr for 
interest on the amount originally decreed. In the other two 
cases it substitutes other relief for the relief originally given. 
In all these cases the decree of the Appellate Court may be 
regarded either as a direction to the lower Court to make and 
execute a decree of itsown accordingly, or as an independent 
decree, whether it is to be executed by the Appellate Court or 
by the lower Court. In the latter case a further question 
arises, viz., whether the original decree, if wholly affirmed (or 
so much of it as has been affirmed, if it has been partially 
affirmed), is to be treated as merged or incorporated in the 
decree of the Appellate Court as the.sole decree capable of 
execution, or whether both decrees should be treated as. 
standing, execution being had on each in respect of what is. 
enjoined by the one, and not expressly enjoined by the other. 
In this country the nature ‘and effect of a decree on appeal 
would seem to vary according to the nature of the decree 
under appeal, the constitution of the Appellate tribunal, the 
proceedings in appeal, and the fact whether the record or 
merely a transcript is brought up.” Their Lordships go on to. 
say, “The determination however of the question must depend 
on the provisions of the Indian Code of Precedure. Itis clear: 
that, under that Code, whatever decree is executed is to be 
executed by the lower Court in which the record remains, 
or to which it is to be returned. But sections 360, 361 and 
362, which prescribe the form of the decree of the Appellate 
Court, direct a copy of it to be entered on the register, and 
treat that decree as a decree to be executed, seem to exclude 
the notion that it is a mere direction to the lower Court to 
pass and execute a certain decree,” (which appears to me to be 
the view taken by Scotland, C. J.), “If the question were res 
integra, Their Lordships would incline to the view taken by the 
Judges of the High Court in the present case, viz. that the 
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execution ought to proceed on a decree, of which the manda- 

tory part expressly declares the right sought to be enforced. 

Considering, however, that, for reasons already given, the 

question is not of much practical importance, their Lordships 
will not express dissent from the rulings of the Madras High 
Court and of the Full Bench of the Bengal Court, further than 
by. saying that there may be cases in which the Appellate 
Court, particularly on special appeal, might see good reasons 
to limit its decision to a simple dismissal of the appeal, and to 
abstain from confirming a decree erroneous or questionable, 
yet not open to examination by reason of the special and 
limited nature of the appeal. Their Lordships may further 
suggest that in all cases it may be expedient expressly to 
embody in a decree of affirmance so much of the decree below 
as it is intended to affirm, and thus avoid the necessity of a 
reference to the superseded decree." I venture to call atten- 
tion to the last ‘sentence quoted. It is the usual practice in 
this Court and most Courts in this country when dismissing 
an appeal merely to say that the appeal is dismissed and not 
to embedy in the decree an affirmance of that portion of the 
decree which the Appellate Court intends to confirm. This 
case has been considered at some length by the Allahabad 
High Court in Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (6) where divergent views were taken of their Lordships’ 
meaning by the learned Judges. Some questions arising in 
that case need not be discussed now, but both Edge, C.J. and 
Straight, J., held that their Lordships were clearly of opinion 
that a decree confirmed on appeal is superseded by a decree of 
affirmance and that it is illogical to hold there are two decrees 
to be executed: from which it follows that the only decree to 
be executed is the Appellate decree. Mahmood, J., however, 
held that the only decree which must be executed and 
supersedes the original Court’s decree is the decree that 
has either reversed or modified the original decree, and in his 
opinion their Lordships drew a distinction between Appellate 
decrees reversing or varying original decrees and those which 
simply affirm them. It appears to me that their Lordships do 
not express dissent, or in other words concur in the rulings of 

(6). (1889) I.L.R, 11 All., 267. 
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the Full Bench of the Bengal Court except that they said there 
might be cases in which an Appellate Court particularly on 
Special Appeals might limit its decision to a simple dismissal of 
the appeal. A case in point would I think be an appeal under 
Order 41, Rule 11, which empowers an Appellate Court to 
-dismiss an appeal in a summary manner without calling on the 
other side. In such q case it is clear that the respondents 
‘would not even have had notice and might not know the result 
-of the appeal. Second appeals also are allowed for special 
reasons and their Lordships apparéntly ruled that, if these 
were dismissed without considering the correctness of the 
-decree apart from special~grounds on which the appeal was 
competent, in such cases the Appellate Court’s decree would 
not supersede the Original Court’s decree for the purpose of 
execution. The reason seems to be that the Appellate Court’s 
decree has not considered the correctness of the lower Court’s 
edecree except on a special point which has made the appeal 
admissible or about which it has decided that no appeal 
lies. Except in these cases their Lordships appear to lay 
down the rule that the Appellate Court’s decree should ordinari- 
ly be treated as the decree into which the lower Court's decree 
has become merged and to indicate that the decree of the 
‘Court should embody in its decree all that portion of the lower 
Court’s decree which has been confirmed. As I have already 
said in the present case there is no decree that the Burma 
Railways could execute relating to their costs except the 
original decree and for that reason there is no question of the 
Appellate Court’s decree superseding it. But there is a 
further objection to be taken to the case set up by the 
judgment-debtor. Execution was taken out against him before 
he presented his appeal, continued during the pendency of that 
appeal, and orders were not passed in the execution proceedings 
until a year ora year and four months had elapsed after the 
decision of the appeal. No objection had been raised until the 
present proceedings were instituted to the execution of the 
original decree held by the Burma Railways. That decree was 
“mentioned and relied upon in the deed of-assignment between 
the Railways and Dwarkadas, and it is clear that the judgment- 
-debtor comes too late now to object to the execution of the 
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5g20. decree.- He might have objected when that decree was trans- 
BORA ferred to Mandalay but by his silence he has given the 
DWwakapas purchaser reason to suppose that he had no objection to the 
rg Co ass proceedings in execution. He is therefore estopped from 

Gurr. raising the point. 

There will be an order substituting Dwarkadas as transferee 
of the Burma Railways’ decree and an order allowing him to- 
attach the decree in Civil Regular No. 94 of 1913 of the 
District Court of Mandalay. Second respondent will pay 
costs 10 gold mohurs. 





Cintt Second Before Mr. Justice Robinson. d 
tppea 
Ne. 84¢f (1) MA MYIN, (2) MA HMYIN, (3) MAUNG TIN MAUNG,. 
Meiviney wid, MINOR BY HIS GUARDIAN Ma Myin v. MA TOKE.* 
1930. 


Ko. Ko. Gyi—for Appellants. 
A. B. Banurji—for Respondent. , 
Buddhist Law.—Inheritance—Rights of parents of married couples: 
dying childless. 

Aand B, husband and wife, after residing for sometime with A's 
mother, went to live with B’s mother. A died first and B died one month 
and 20 days later. They. left no children, B's mother died shortly after 
B. The joint property of Aand B then came into the possession of B’s. 
sisters. A’s mother brought a suit claiming to be entitled to half gf the 
joint property left by her son and daugther-in-law. 


Held,—the question for consideration is whether B was the heir to- 
her husband or whether their joint property is to be considered as still 
remaining joint owing to their having died within a short interval of each 
other, in which case the surviving parents would succeed to equal shares, 
The provision under which the parents of both husband and wife ‘so succeed: 
is an exceptionai one intended to meet a special case and the exception 
should not be unduly extended so as to interfere with the ardinary rule of 
succession; and in the absence of any special circumstances any period 
over one month should not be regarded as a short interval. The special: 
rule does not apply to this case and B must be treated as having succeeded 
as heir to her husband. Consequently A’s mother has no claim to share 
in the inheritance as against B’s mother to whose estate her children would: 
succeed. 


Ma Einv. Tin Nga and others, 8 L.B.R., 197; Ma Hnin Bwin vy, 
U Shwe Gén, 8 L.B.R.,1; Ma Kadu vy, Ma Yon, 2 U.B.R., (1904-06), 


* Appeal against the decree of Maung Ba Kyaw, Additional’ 
District Judge of Henzada, confirming the decree passed by Maung- 
Lon, Township Judge of Henzada. 
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Buddhist Law of Inheritance 7; Ma Gun Bon v. Maung Po Kywe and 
-another, 2 U.B.R., (1897-19019, 66—referred to. : 

Maung Nyun and his wife Ma Sin after living with Maung 
Nyun’s mother Ma Toke for a time left herin the rains and 
-went and lived with Ma Sin’s mother Ma We. Maung Nyun 
died of plague on the 4th April 1918 and Ma Sin died in child- 
birth on the 24th May 1918. Ma We died some 20 days after 
‘Ma Sin and the joint property of the husband and wife came 
into the possession of Ma Sin’s sisters. Maung Nyun besides 
his mother left him surviving one sister and two brothers. Ma 
“Toke brought a suit claiming to_ be entitled: to half of the joint 
-property left by her son and daughter-in-law. 

Under the ordinary rule of Buddhist Law Ma Sin would: be 
an heir to her husband but where the husband and wife died 
within a short interval of each other a special rule of inheri- 
tance exists by which the surviving parents of the two would 
-share the jointly acquired property of the husband and wife 
equally between them. This rule is! based on section 32 of 
~the Manukyve and is recognised in the case of Ma Bin y. Tin Nga 
(1). The respondents’ claim under the authority of the deci- 
sion of their Lordships of the Privy Council in Ma Hnin Bwin 
y. U Shwe Gén (2), as being entitled to succeed to the entire 
estate even in preference to their mother. In that decision 
their Lordships weres dealing with the case in which three 
sisters had absolutely severed/ali relation with their surviving 
parent, they were living separately and maintained no filial rela- 
tion whatever and they were carrying on a separate business, 
Their Lordships were careful to lay down that this decision 
could not be taken as dealing with or affecting parental rights 
in cases where the family continues to live together. But 
although the words “living together” are used. it is I think 
clear that their, Lordships were dealing with the case where 
all family ties had been broken and a complete separation had 
taken place. ‘At the present day the fact that children are 
living apart from their parents cannot be given the same 
importance as it may have had in the past, but, however this 
may be, the question does not really arise in this case owing 
cto. the fact that Ma We is dead. The question is whether Ma 

(1)8 L.B.R., 197. 2) 8LBR, 1s 


19 


1920 


Ma Myw 
D 
Ma Toxe. * 


1920. 


Ma Myiw 


2 
Ma Toxt. 


290 LOWER BURMA RULINGS. [von. 


Sin was the heir to her husband or whether their joint estate 
is to be considered as still remaining joint owing to their 
having died within a short interval of each other, in Which 


- ease, as I have said, there having been no breach of family 


relations the surviving parents would succeed to equal shares in 
preference to surviving brothers and sisters. Before, however, 
this rule can be applied it is necessary to consider what ” 
amounts to a short interval within the meaning of the special 
rule contained in section 32 of the Manukye. In the case of 
Ma Ein y. Tin Nga (1), the husband had died one day ‘after 
his wife, so that it was not necessary to consider the point: 
The only ‘other case in which the matter was in any way con- 
sidered is that of Ma Kadu vy. Ma Yon (3). In that-case the- 
interval was one of 2 months and 7 days but it appears to 
have been assumed that this would be a short interval. In 
Mr. May Oung’s work on Buddhist Law at page 196 the ques- 
tion is considered and it is stated that the Manukye and other 
texts collected in section 308 of the Digest indicate that the~ 
rule is applicable where the husband or wife dies before the 
lapse of a month or a year. That does not ‘appear in the 
translation given in the Digest or in Richardson’s translation 
of section 32 of the-Manukye, but in the second extract from 
the Manoo Damathat it is said, “ if the husband and wife both 
die within a short interval of each other there not being even 
a month’s interval between the two deaths the relatives of: the 
husband and the wife shail divide the estate of the deceased. 
equally between them,” and in the 56th section of the Manukye 
it-is said, “If they both die about the same time, so that it is» 
not clear who was_the survivor, or if it be known, but the 
months or years not ascertained, * * *” Beyond this: 
there is no authority to help to a solution of what is a short 
interval so far as I have been able to-discover. The reason. 
for the enactment on this: special rule has been-considered by 
Mr. Burgess in the case of Ma Gun Bon v..Maung Po Kywe: 
(4) and by Mr. Justice Irwin in Ma Kadu v. Ma Yon (3). The 
views of these two learned Judges are set out in Ma Ein y. 
Tin Nga (1), and I need not quote them: again. It may be that 
the rule was made to apply to cases in which it was impossible 


.» 197. (8) 2 USB.R, (1904-06), Buddhist Law of Inheritai Te 
(1)8 L.B.R.. fal M2UBR sphere w of Inheritances 
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to say, owing to the circumstances of the deaths, whether the 
husband or the wife was the survivor, or it may be due to the 
reasons given by these two learned Judges or it may be due to 
the fact that the surviving husband or wife would ordinarily 
return to their parents after the death of their. partner. But, 
whatever the reason may be, it is-clear that the provision is an 
exceptional one intended only to meet a -special case, and 
therefore the exception must not be unduly extended so as 
to interfere with the ordinary. rule of succession. As soon 
therefore as the interval has become long enough to indicate 
which is the survivor and that survivor has taken up his or her 
position as such the interval would no longer be considered in 
my opinion a short interval so that the character of the joint 
property could be held to continue. There is no reason I 
think why this period should be a lengthy one and taking the 
indication given in the Manoo which I have quoted and in the 
absence of any special circumstances I think that any period 
over one-month should not be regarded as a short interval. 
Ma Sin died one month and 20. days after her -husband and 
there are in this case no special circumstances to justify the 
wlengthening of the period. I must, therefore, hold that the 
special rule does not apply to the present case and consequently 
Ma Sin must be treated as having succeeded as heir to her 
husband and that Ma Toke the husband’s mother has no.claim 
to share in the inheritance as against Ma We who would under 
the Privy Council ruling quoted above apparently be entitled 
to the estate to which on her death her children would succeed. 
For these reasons the appeal is accepted and Ma Toke’s 
suit is dismissed with costs throughout. 
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» FULL BENCH. 


Before Sir Daniel Twomey, Chief Judge, Mr. Justice Robinson 
and Mr, Justice Rigg. . 


Tue B.LS.N. Co., Lro., v. ALIBHAI MAHOMED. 


Lentaigne—for Applicant. 
Das-—for Respondent, 

Common Carrier—Power to contract out of liability for negli- 
gence.—Contract -Act, section 152—Power of bailee to limit his 
liability.—Common Law—interpretation. 

On a reference toa Full Bench it was held that a common carrier by 
sea can, according to the law of India, contract out of his liability for the 
negligence of himself or his servants, subject to the proviso that the con- 
dition in the contract which limits his liability is expressed in clear, 
express and unambiguous language. . 

The Irrawaddy Flotilla Co. v. Bugwandas, (1891) 1.L.R., 18 Cal. 
620—followed. 

Mollow, March und others v. The Court of Wards, on behalf of the 
estate of Rajah Pertab Chunder Sing, \(\872) 10 Ben. L.R., 312; 
Kuverji Tulsidas y. The Great Indian Peninsula Railway Company, 
(1879) 1.L.R. 3 Bom. 109; Moothora Kant Shaw and others v. The 
India General Steam Navigation Co., (1884) 1-L.R., 10 Cal, 166; Sheik 
Mahamed Ravutherv. The British India Steam Navigation Company, 
Limited, (1909) I.L.R. 32 Mad., 95 at pp. 117, 120; Jellicoe and others 
vy. The British India Steam Navigation Company,(1884) I-L.R., 10 Cal., 
489; Hassanbhoy Visram and others vy. The British India Steam 
Navigation Company, Limited, (1888) 1.L.R. 12 Bom., 579; Aajee 
Ismail Sait v. The Messageries Maritimes of France and others, 
(1905) I.L.R., 28 Mad., 400; Kariadan Kumber v. The British India 
steam Navigation Company, Limited, (1913) 20 1.C., 546; Chartered 
Bank of India, Australia and China vy. British India Steam Naviga- 
tion Company, Limited, (1909) L.R., App. Cases, 369; The Advocate- 
General of Bengal on behalf of Her Majesty v. Rance Surnomoye Dossee 
9 M.L.A., p. 426; British India Steam Navigation Company, Limited, 
y. Jiawoola, 8 L.B.R., 293—referred to. 

The following Reference was made by the Chief Judge to a 


Full Bench under section 11 of the Lower Burma Courts 
Acts—= * 

A bench consisting of Ormond, J., and myself decided in 
Civil Appeal No. 138 of 1918 that a common carrier by sea 
under the law of this country cannot contract out of liability 
for the-negligence of himself or of his servants. We held (i) 
that this question should be decided according to the Common 
Law of England as it stood prior to the passing of the Eng- 
lish Carriers Act, 1830, (ii) that the law then precluded 
common carriers from contracting out of liability for negli- 
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gence, and (iii) that later English decisions according te which 
common carriers ¢ould make such’a contract are not binding 
on the Indian Courts. We further held that a common 
carrier by sea, ‘gua bailee of the goods carried by him, was 
bound to take the minimum degree of care laid down in 
section 15], Contract Act, and could not reduce his liability 
‘further by special contract. 

The Appellant-Company applied for review of judgment 
on various grounds of more or less cogency. The applica- 
tion having been argued by Mr. Lentaigne for admission } 
decided that there were before me (in the absence of Mr. 
Justice Ormond who had retired from the Court) sufficient 
grounds for rehearing, but to save time and expense it was 
agreed that without hearing thefother side I should} refer the 
question at issue for the decision of a Full Bench under section 
11 of the Lower Burma Courts Act, 1900. In these circum- 
stances it appearstunnecessary to repeat the arguments set out 
in the appellate Judgments and I will in this reference confine 
myself to the principal grounds upon which a review of judg- 
ment is sought. 

It is first contended that we should be guided by the most 
recent ‘English decisions expounding the Common Law on 
this subject and that the Court was not justified in applying 
the law as it stood prior to 1830. It will be conceded I think 
that the decisions of the English Courts, except those of the 
Judicial Committee of the Privy Council, are not actually 
.binding on the Indian Courts. We are bound to regard them 
with the greatest respect in dealing with questions which are 
governed by the'Common Law. But it is necessary to bear 
in mind that an English decision has special reference to Eng- 
lish conditions which are not always the same as Indian 
conditions, and that the principles of the Common Law are 
not necessarily to be applied in the same fashion to facts as 
we find them in this country. For example in the present 
matter the practice of marine insurance, on which stress is laid 
in the application for review, is probably not so general in this 
country as in England and shippers of goods may need a 
greater degree of protection from Courts in India than in 
England. A highly important fact which we also have to - 
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1920. keep if view in the present case is that the Indian Legislature 
‘Tue, hasin the Carriers Act, 1865,definitely repudiated the English 
eo, rule that a common carrier may exempt himself from liability 
= for the negligence of himself and his servants. Iam referred 
seeees to the Privy Council decision in Mollow, March-and others v. 
— The Court of Wards (1). But in that very ruling their Lord- 
ships uttered a warning against the rigid application of English 
rulings to India. They pointed out that in applying the English 
Law in India the usages of trade and habits of the business 
of the people of India so far as they may be peculiar and 
differ from those in England ought to be borne in mind. In 

other words due weight is to be given to local conditions. 

It is also urged that even if the Common Law as it stood 
prior to 1830 is the proper law to apply, no authority has‘been 
produced showing that shipmasters could not contract out of 
their liability for negligence in those days. It is true that no 
rulings were brought to our notice showing directly that such 
contracts were discountenanced bythe lawin the caseof-carriers 
by sea éven prior to 1830. But the authorities do show that 
common carriers by land could not rid themselves of their 
liability and no such difference in principle is. pointed out 
between. land carriers and sea carriers !as would render 
such contracts less to be deprecated in the one case than 
in the others It may be noted that there is an equal absence 
of authority on the opposite side. Mr. Lentaigne has not 
referred me to any decision prior to 1830, in which a 
common carrier by sea successfully pleaded such a con- 
tract in order to avoid liability for his own or his servants’ 
negligence. 

Then it is urged that our decision is in effect the promulga- 
tion of a new objection to contracts as being opposed to public 
policy. Itis true that the Courts cannot invent new heads of 
public policy. Weare 'not concerned with the policy which- 
the State adopts. We have to administer the law as we find it. 
In the present case in disallowing these contracts, we did so, 
not on the ground that they are opposed to public policy, but 
on the ground that they are in our opinion contrary to the 
existing law. That law we took to be the Common Law of 

7 (1) (1872) 10 Ben. L.R., 312. + 
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England as applicable in India and in considering how it should - 


be applied in India we were guided by the clear declaration of 
the Legislature in the preamble of the Carriers Act, 1865, 
.and by the provisions of section 151, Contract Act. 
It is strongly insisted that we have misread and misapplied 
=the Privy Council ruling in the case of The Irrawaddy Flotilla 
Co. v. Bugwandas (2) and that our decision virtually overrules: 
the Privy Council ruling. The Privy [Council held that com- 
mon carriers are not within the Contract Act ; that their duties 
and liabilities are governed by the principles of the English 
»Common Law and the (Indian) Carriers Act, 1865, and there- 
fore that common carriers, such as The Irrawaddy Flotilla Co. 
could not rely on section 151 of the Contract Act as regulating 
“the degree of care they are bound to take of goods carried by 
them. The case was one ‘of inland carriers to which the 
Carriers Act, 1865, applied and it may be pointed out that the 
two conflicting rulings of Bombay (3) and Calcutta (4) which 
“Their Lordships considered in the course of their judgment in 
Bugwandas’s case were also concerned only with inland car- 
riers. The special reason why the Indian Contract Act sections 
as to bailment were held to be inapplicable was that the duties 
and liabilities of inland carriers had already been prescribed 
in the Act of 1865. Thus Their Lordships pointed out that 
finder the Act of 1865 these common carriers could limit their 
liability by special contract (though not so as to get rid of 
“their liability for negligence) and consequently it could not be 
-supposed that section 151, Contract Act, was intended to apply 
to such carriers. But this reasoning does not apply at all in 
the case of common carriers by sea. These common carriers 
are not touched by the Indian Act of 1865 and Bugwandas’s 
case which relates only to inland carriers ean hardly be 
regarded as an authority for excluding sea carriers from the 
. Operation of the provisions of the Contract Act, sections 151 
-and 152, Their Lordships pointed out that the special obliga- 
tion imposed by law. fe. the Commor Law) on common 
carriers (i.e. as insurers) has nothing to do with contract in its 
origin. Itis a duty cast upon them by reason of their exercising 


(2) (1891) 1.L.R. 18 Cal., 620. (3) (1879) 1.L.R. 3 Bom., 109. 
(4) (3884) ILL.R. 10 Cal., 168. 
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* 3920 + a public employment for reward and <‘ this duty wants not the 
aid of a contract to supportit.” But nevertheless common 
carriers are clearly bailees and it would seem therefore that 
in the absence of special legislation such as the Carriers Act,. 
Maxomep, 1865, they would come under the provisions regarding bailment 5 
ars in the Contract Act, subject however to their common law 
obligation as insurers, this obligation being as Their Lordships 
pointed out an implied condition of the common carrier’s con- 
tract and therefore a special contract as contemplated in- 
section 152, Contract Act. 
Mr. Lentaigne argues that even if sections 151 and 152 apply 
to sea carriers there is nothing to prevent sea carriers making. 
a special contract under section 152 reducing their minimum 
liability under section 15i. In other words the minimum stated, 
in section 151 is not to be aminimum if the parties have agreed 
toa further reduction. This point is discussed in the judg~ 
ment of Sankaran Nair, J., in Sheik Mahamed Ravuther's case 
(5) and we agreed with that learned Judge’s exposition of the 
law. 
But the question is difficult and important and our decision 
in the appeal case.is at variance with the decisions of other 
Indian High Courts. There is sufficient room for doubt to 
justify me in admitting the application for review and having. 
admitted it I think it desirable to refer for the decision of a 
Full Bench the question “ whether a common carrier by sea. 
can according to the law of India contract out of his common. 
law liability for the negligence of himself or of his-servants.” 





The opinion of the Full Bench was as follows :— 

Robinson, J—The question that has been referred to this 
Bench is “ Whether a common carrier by sea can according to 
the law cf India contract out of his liability for the negligence 
of himself or his servants.” 

The point has been argued in two aspects, namely, can he 
do so as an insurer of the goods, and if so, is he nevertheless. 
liable as a bailee under the Indian,Contract Act. § 

As an insurer it is admitted, and cannot be denied; that the: 
law applicable is the Common Law of England as applied in 

(5) (1909) I.L:R. 32 Mad., 95 at pp. 117, 120. 
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India. Further it is established beyond question that, at the 
present day, in England, he is at liberty to do so, provided that 
the freedom from liability is recorded in clear express and 
unambiguous language. That same rule should therefore 
prevail in India unless the usages of trade and habits of 
business of the people of India so differ as to make this inequit- 
able; Mollow, March and others'v. The Court of Wards (1). In 
Jellicoe v. B.1.S.N. Co. (6) it was held that they could do so 
but it is urged that the case was not argued and that the 
learned Chief Justice was reluctant to come to this decision. 
It was a decision by a Bench and is entitled to the greatesx 
respect and all the more so if the learned Judges would have 
liked to have decided otherwise. In Hassanbhoy Visram and 
others v. The B.1.S.N. Co. (7) the same view was taken though 
the illegality of the condition was not raised. The same deci- 
sion was arrived at in Hajee Ismail Sait v. The Messageries 
Maritimes of France (8) though the question was not raised- 
In Sheik Mahamed Ravuther y. The B.I.S.N. Co. (5) the 
same was held by White, C.J. and Willis, J., while Sankaran 
Nair, J., took the opposite view. It is on his judgment that the 
argument before us was founded. In Kariadan Kumber vy. The 
Bil.S.N. Co. (9) the view was taken that common carriers by 
sea are governed by the Common Law and not by the Contract 
Act and that they can contract out of liability for negligence. 
- This being the state of the authorities and this view of the 
law having been accepted and acted on for a long number of 
years it is clear that very strong grounds would have to be 
made out before a contrary view could be taken. Such a con- 
dition in the contract has been accepted on the one hand and 
insisted on on the other for so long that it seems to me 
impossible to hold that it is foreign to the usages of trade and 
habits of business of merchants and traders in India or that 
there is anything to prevent the application of the Common 
Law in India as it is applied in England. Indian merchants 
and traders are well aware of the guarantee of sea worthiiess. 
that they obtain and can and do make uSe of insurance know- 
(1) (1872) 10 Ben. L.R., 312. (8) (1905) I.L.R. 28 Mad., 400. 


(6) (1884) I.L.R. 10 Cal., 489. (5) (1909) 1. L.R. 32 Mad., 95, 
(7) (1888) ILL.R. 12 Bom., 579. (9) (1913) 20 1.C., 546. 
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ing that_the shippers are not insurers in'consequence of the 
condition in the bill of lading. 

It was argued that since the. passing of the Carriers Act of 
1865 the Legislature had by deliberately differing from the pro- 
visions of the English Carriers Act of 1830 indicated that such 
a condition was contrary to public policy and that the Courts’ 
were bound to recognize and follow this:principle. The Act of 
1865 does not apply to carriers by sea and the conditions 
governing the carriage in their case and that of carriers by 
land or on inland waters are very different. The Legislature 
was aware that carriers were governed by the Common Law 
and must be presumed to have been aware of the resulting 
consequences. Yet carriers by sea were excluded: from the 
provisions of the act and the proper inference, in my opinion, 
is that it was deliberately intended to leave them alone and not 
that the Courts should treat them in the same way as carriers 
by land. : 

Mr. Das has also urged that the Common Law was intro- 
duced into India in 1726 and that as the Common Law does 
not change the law as it was then shou!d be applied and not as it 
now is held to be. He is unable to show us that it was different 
then. But the Common Law while it consists of principles 
that do not change is elastic and its greatest merit is 
that it can be applied to the ever changing circumstances of 
modern development. The principle here is that there is 
absolute freedom of contract and if a condition in a contract is 
set out in clear express and unambiguous language it must 
prevail unless it be contrary to express enactment or forbidden 
by some express provision of the law to which the parties are 
subject. There is no such law governing carriers by sea unless 
it be the Contract Act and that I will deal with later. The law 
to be applied to a contract must be the law prevailing when it 
was made unless special reasons exist and there are none such 
here. For the above reasons I would hold that being governed 
by the Common Law as it prevails in ‘India it is open to 
them to contract themselves out, of liability for negligence. 

The other branch of the case is that even if this be so they 
are nevertheless bailees and as such are liable under section 
151-of the Contract Act while section 152 of that Act merely 


x] LOWER BURMA RULINGS. 299 


senables them to increase ,the degree of their liability but not 
to lessen it. 

On this point also there is ample authority some of which 
is binding on us. I have already referred to the case 
of Kariadan Kumber vy. The B.I.S.N. Co: (9). In Moothora 
Kant Shaw v. The India General Steam Navigation Co. (4) a 
Full Bench of the Calcutta High- Court differing from the 
decision in Kuverji Tulsidas v. The G.1.P. Railway Co. (3); 
held that sections 151 and 152 of the Contract Act did not 
apply to common carriers. Both cases-concerned carriers 
governed by the Carriers Act, 1865. This difference of opinion 
‘came before Their Lordships of the Privy Council in the 
Irrawaddy Flotilla Co. v. Bugwandas (2). Lord Macnaghten 
clearly states that this was the only question involved, that is, 
whether the liability of common carriers was or was not affec- 
ted by the Indian Contract Act, 1872. He remarked that it was 
beyond dispute that the Common Law of England governed 
the duties and liabilities of common carriers. It was held that 
the liability as an insurer was an incident of the contract not 
inconsistent with the provisions of the Contract Act. Further 
that notwithstanding some general’ expressions in the chapter 
on bailments a common carrier’s responsibility is not within the 
‘Contract Act, 1872. It was held that “the Act of 1872 was not 
Gntended to deal with the law relating to common carriers.” 
It is true that Their Lordships were dealing with the case of a 
-carrier on inland waters, that is, one governed by the Carriers 
Act of 1865, but it appears to me that the decision must apply 
with all the greater force to common carriers deliberately 
vexcluded from the Carriers Act.* 

In the Chartered Bank of India, Australia and China v. The 
B.I.S.N. Co. (10) Their Lordships held that common carriers 
by sea were “ perfectly free to make any stipulation they please 
unembarrassed by any implied condition or any original under- 
‘ying obligation.” : 

_ Lastly lam quite unable to agree that a bailee cannot limit 
this liability under section 152 of the Act. That he can do so 

{9) (1913) 20 1.C:, 546. (2) (1891) 1-L.R. 18 Cal., 620. 


(10) (1909) L.R. App, Cases, 369. (3) (1879) 1.L.R. 3 Bom., 109. 
(4) (1884) I.L.R- 10 Cal , 166. 
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1920, ° by making a special contract was pointed out in Moothora Kant 
baie Shaw’s case. Section 151 lays down the ordinary duty of a 


THe 
B.LS.N.  bailee in all cases of bailment and section 152 enacts that that 
a degree of care is to be exacted from him in the absence of a 


Pectad special contract. To read it otherwise than as allowing him. 
— to reduce his liability is to hold that the legislature enacted an 
unnecessary provision and to give a forced meaning to the: 
language used. 

For the above reason’ I would answer the question referred' 
in the affirmative. subject to the proviso that the condition: 
must be expressed in clear express and unambiguous language. 

Rigg, J.—The question. réferred for our decision by the 
learned Chief Judge is “ whether a common carrier by 8ea can. 
according to the law of India contract out of his liability for 
negligence of himself or his servants.” A Bench of this court 
held (1) that this question must be decided according to the 
common law of England as it stood prior to the passing of the: 
English Carriers Act, 1830, and that at that time common 
carriers by sea were on the same footing as common carriers. 
by land and could not contract out of liability for negligence 
(2) that later English decisions permitting such contracts ought 
not to be applied to India unless they have been made directly 
applicable by the Legislature or are consistent with the princi- 
ples of subsequent Indian legislation : (3) that these decisions. 
are inconsistent with the policy of such legislation as shown in 
the preamble to the Indian Carriers Act, 1865; and should’ 
therefore not be followed : and (4) that common carriers by 
sea are bound to take the minimum amount of care required) 
by section 151, Contract Act, and that section 152 only permits. 
them to enlarge their liability and not to limit it. 

In the case of the Advocate-General of Bengal vy. Ranee 
Surnomoye Dossee (11) their Lordships of the Privy Council 
remarked that the charter of Charles I] in 1661 was the only — 
one in express terms to introduce English law into the East. 
Indies, and that although English law has usually been consi- 
dered to be applicable to natives within the limits of Calcutta. 
since the charter of 1726, neither that nor subsequent charters 


expressly declared that it should be so applied. In 1872, prior 
(11) 9 M.LA., p, 426. 2 
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to the introduction of the Indian Contract Act, their Lordships 
in Mollow, March and others v. The Court of Wards (1) had to 
deal with a question relating to the law of partnership, and 
remarked “ The case has been argued in the Courts of India 
and at their Lordships’ bar on the basis that the law of Eng- 
land relating to partnerships should govern it. Their Lord- 
ships agree that in the absence of any law or well established 
custom existing in India on the subject, English law may pro- 
erly be resorted to for principles and rules to guide the Courts 
in that country to a right decision. But whilst this is 80, it 
should be observed that in applying them, the usages of trade 
and habits of business of the people of India so far as they 
may be peculiar and differ from those in England ought to be 
borne in mind.” 

Now in the present case we are dealing’ with a contract made 
between an English Shipping Company and’a native of India. 
The carrying trade by steamers has for many years been in 
the hands of English Shipping Companies and contracts have 
been made on the basis of English law. Such Jaw has been 
held applicable by the High Courts at Calcutta, Bombay and 
Madras, and the only dissenting judgment is that of Mr. Justice 
Sankaran Nair in Sheik Mahamed Ravuther v. The B.1.S.N. Co. 
(5). That judgment was dissented from by a bench of the 
same Court in Kariadan Kumber v. The B.I.S.N. Co. (9). Prior 
to the Lower Burma Courts Act, 1900, the Court of the 


Recorder, Rangoon, followed the decisions of the Calcutta High 


Court, and the law relating to bills of lading has been the same 
in Rangoon as in Calcutta since the case of Jellicoe v. The 
B.I.S.N. Co. (6) was decided in 1884. It was assumed to be the 
law by Sir Charles Fox in B./.S.N. Co. v. Jiawoola (12). Mr. 
Das argues that in none of the decisions cited has the point 
taken by Mr. Justice Sankaran Nair, viz. that the common 
law, relating to liability on bills of lading, was modified by the 
English Carriers Act, and that the principles of that Act with 
reference te the negligence of the servants of common carriers 
-was laltered by the Indian Legislature when enacting the 
(1) (1872) 10 Ben. L.R., 312, * (9) (1913) 20 Ind. Cases, 546. 


45) (1909) 1.L.R. 32 Mad., 117. (6) (1884) 1.L.R., 10 Cale, 489. 
ol (12) 8 L.B.R, 293. 
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1920. Carriers Act of 1865, been considered ; and that this alteration 


“THe indicates a departure in public policy if India from the prin- 
B.LS.N. . . A 2 

Co., Lt., ciples governing common carriers in England. The term com- 

* wees mon carrier in the Indian Carriers Act however only applies 

Mauomep, * to persons engaged in the business ‘by land or inland naviga- 

=< tion, and if it had been the intention of the legislature to 

govern sea-going carriers by it, and not by English law, this 

could have been made plain, either by including them within 

the definition of common carrier, or by a special enactment.. 

The fact that so'longa period of time has elapsed, and no- 

attempt has been made to alter the English law relating to 

common carriers by sea, in spite of decisions applying it to: 

them, appears to me to point to an opposite conclusion from 

that argued by Mr. Das. There has been special legislation in 

Australia-and New Zealand, but none here. It was further 

argues before the bench that even if the law applicable is 

English law, that law should be sought in cases decided before 

1830. With great respect I venture to dissent from the dictum 

of Ormond, J., that “ if under the law as it stood when it was 

introduced into India, a common carrier could not contract 

himself out of liability for negligence, the defendant company 

could not do so now unless the law in India has been changed.” 

No authority has been quoted for this proposition. In theory 

the common law never changes: its principles lie in gremio 

magistratuum, and it is the application of those unchanging 

principles to the varying circumstances of the time that causes. 

apparent changes in the law. Even if it was shown that the 

common law in 1661 or 1726 on the subject of the liability of 

ship owners for negligence of their servants was different 

from its present exposition, circumstances have so changed 

that it would be unreasonable to expect merchants to contract 

on the basis of the old law. Business would be impossible on 

such a footing and there would be difficulty in finding legal 

advice. In Chartered Bank of India, Australia and Chinav. the 

B.1.S.N. Co., (10) which was a case on appeal before the Privy 

Council from the Supreme Court of the Straits Settlements, 

Their Lordships decided the point in dispute, which concerned 

the ship owners’ liability on a bill of lading, by English law as 

{10) (1909) L.R. App. Cases, 369. % 
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it stood at the time of the contract, and did not enquire into 
the date at which common law was introduced into Penang, 
or what that law was at that date. This decision of Their 
Lordships is binding on this Court and does not depend on the 
locality of the tribunal frgm which the appeal was preferred. 
It forms a precedent for the way in which this court ought to 
deal with the subject. 1 am of opinion that if the English law 
is applicable, it is the lawas interpreted to-day that is to govern. 

The next point for consideration is whether that law is 
inconsistent with the provisions of the Indian Contract Act 
(sections 151, 152), and is for that reason not to be followed. 
This point is also concluded, I think, by the decision of their 
Lordships in Irrawaddy Flotilla Co. v. Bugwandas (2). Mr- 
Das argues that the only question considered by Their 
Lordships was whether the Flotilla Company could shelter 
themselves under the provisions of sections 151, 152, Contract 
Act, or were bound by the Indian2Carriers Act. I am unable 
to agree with this contention. Lord Macnaghten pointed out 
that the Contract Act was never intended to be a complete 
treatise on the law relating to contracts. As a matter of 
history, this is clear from the speech of Mr. Fitz James. 
Stephen, who when introducing the Contract Act said, “We 
have omitted all reference to special branches of the law of 
contract which are at present regulated either by express 
legislation or recognised custom, e.g. the law of shipping, of 
bills of exchange, insurance, master and servant, carriers, etc.” 


1920. 
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B.LS.N. 
Co., Lrp., 
». 


ALIBHAI 
ManHoOMED, 


He proposed introducing legislation on the subject of carriers. ° 


but the Indian Carriers Act is still the only lenactment on the 
subject. Lord Macnaghten began his judgment by saying that 
the question they had to decide was whether the view taken in 
Moothora Kant Shaw's case (4) or in Kyverji Tulsidas’ case 
(3) was the correct one. In the former case, Garth, C.J., said 
“ If the Bombay Court is right, any contract or usage of trade 
which is inconsistent with the general law as laid down in the 
Contract Act is invalid. The Act only lays down certain 
general rules which in the absence lof any special contract or 
usage are binding. Itlis not necessary for:my|present purpose 


(2) (1891) LLL.R. 182Cal.,7620. (8) (1879) LL.R. 3$Bom., 109. 
(4) (1884) 1.L+R, 10 Cal., 166, 
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to define with precision the meaning of the words “ inconsistent 


. with the provisions of this'Act. But my present impression 


is that they mean no more than this: that no general usage 
or custom of trade pervading all trades inconsistent with the 
provisions of the Act shall be valid.” 

Lord Macnaghten pointed out that the’ words “ inconsistent 
with the provisions of this Act” refer to “ any incident of any 
contract and not to usage or custom lof trade,” and then went 
on tosay that there were several’ considerations that led 
irresistibly to the conclusion that the Act of 1872 was not 
intended to alter the Jaw applicable to common carriers. He 
pointed out that the Act was not a complete Code and was not 
intended to deal with any particular subdivision of the law 
relating to contracts ; (2) that at the time the Act was passed, 
the law relating to common carriers was partly written and 
partly unwritten and that the unwritten law was hardly within 
the scope of an Act intended to deal with the law relating 
to contracts ; and (3) that although it is true that the liability of 
common carriers as insurers is not a custom or usage of trade, 
it would be singular if usages and customs which are local and 
partial are not to be affected, whilst a custom so universal as 
to be part of the common law is not to be treated with the 
same respect. His Lordship’s exposition of the scope of the 
Contract Act makes it quite clear that it was never intended 
to deal with incidents of contracts relating to common carriers 
by-sea, which contracts had been regulated by a course 
of dealing uniform within the British Empire for many 
years. 

Further 1 am of opinion that there is nothing in section 152, 
Contract Act, which forbids shippers from limiting their 
responsibility as common carriers and bailees even if that 
section is applicable. Mr. Justice Nair held that the words 
“in the absence of any special contract to the contrary ” are 
applicable only to contracts under which the bailee enlarges 
his responsibility and does not apply to contracts limiting it. 
There is nothing in the section itself which. justifies this 
interpretation and: the view held by the learned Judge -seems 
inconsistent with the scope of the section as interpreted. by 
the Legislature when enacting section 72 of Act IX of 1890. 
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For these reasons I would aiswer the question referred to 
us in the affirmative. 

Twomey, C.J.—As my two learned colleagues concur in 
holding that the question should be answered in the affirmative 
the reference must be decided accordingly. I have little to add 
to the remarks made in the Order of Reference in support of 
the contrary view. But I wish to say how far my own opinion 
on the subject has been modified in consequence of the exhaus- 
tive discussion at the hearing of the reference. 

I adhere to the opinion that the common law to be applied 
is the common law as it stood when it was first introduced 
into India. This does not imply that there is more than one 
common law, one for England and another for India. It only 
means that the function of expounding the common law in its 
application to India was transferred to the Indian Courts when 
the common law was introduced into India. To decide how 
that law. now stands we have to see how it has-been interpreted 
by the Indian Courts since its introduction into India. Later 
interpretations of the common law by. the English Courts are 
not binding on the Indian Courts. It appears to me that we 
have in each case to see whether those interpretations can 
properly be adopted in India having regard to the circum- 
stances of this country. If the question referred was res 
integra in India I think that sufficient grounds have been shown 
for answering it in the negative, thus giving effect to what 
Mr. Story describes as the “ salutary policy of the common 
law ” viz. that common carriers are responsible at least for 
the negligence of their servants. But it cannot be said that 
the question is res- integra in India. The Indian High Courts 
have fully adopted the modern English interpretation of the 
common law as regards common carriers by sea and we must 
therefore accept the position that the common law as now 
applicable in India does not in this respect differ from the 
common law as now interpreted in England. Mr. Das has 
argued that the Indian High Courts are wrong in their inter- 
pretation and that it is our duty to reconsider the whole 
question. We have the power of doing so no doubt. But the 
law as interpreted by the decisions of the Indian High Courts 
cited by my learned colleagues has been accepted by the public 

: e 
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as the basis of their trarsactions for at least 35 years in this 
province and if that interpretation causes hardship affecting 
Shippers in general, I accept the view that it is a consideration 
for the legislature, and that we should not be justified in 
altering this long standing practice of shippers and steamer 
companies by judicial decision. 

As regards the Contract Act, section 151, I still find great 
difficulty in applying the Privy Council vuling in Bugwandas’s 
case to common carriers by gea. The attention of the Privy 


“Council was directed only to inland carriers and Their Lord- 


ships laid much stress on the point that there was already a 
special statute relating to such carriers, namely, the Carriers 
Actof 1865. It is true that Their Lordships’ judgment contains 
general expressions laying down that common carriers are out- 
side the Contract Act, but having regard to the subject-matter 
of the case and the whole of the reasoning in the judgment I 
am not satisfied that the case of carriers by sea is governed 
by that judgment. 

There remains however the question whether section 152 
does not admit of a special contract reducing a bailee’s respon- 
sibility andon this point 1am constrained to agree with the 
view taken by my learned colleagues who heard this reference 
with me. It is not clearly deducible from the terms of section 
152 that a baiiee may only make a special contract increasing 
his responsibility; and that-he cannot make a special contract 
reducing it. This isa proposition curtailing the ordinary 
vight of freedom cf contract and we must hesitate to give 
effect to such a proposition on the strength of a mere inference 
and in the absence of express enactment. 

On these grounds I concur in answering the question 
referred in the affirmative. 
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Before Mr. Justice Robinson, Officiating Chief Judge, and 
Mr. Justice Macgregor. 
ALIBHAI MAHOMED ov. THE B.1S.N. CO., LTD. 
Das—for applicant. 
Lentaigne—for respondent. 


Civil Procedure Code, (108), section 110 and Order XLV, Rule 3— 
Appeal to Privy Gouncil. 

Where the decree of the final Appellate Court affirms the decree of 
-Court below it, an appeal to the Privy Council under section 110 of the 
Civil Procedure Code can lie only when it involves directly or indirectly 
the value of at least Rs. 10,000 and when it also involves some substantial 
question of law. The presence of some substantial point of law does not 
give a right to appeal when there is a money value and that value is below 
Rs. 10,000. 

Banarsi Prasad v. Kashi Krishna Narain and another, heme 
1.L.R., 23 All :, 227 at p. 231—followed. 

Macgregor, J.—This is an application for leave to appeal to 
His Majesty in Council from the final decree, dated 23rd 
February 1920, passed in Civil First Appeal No. 138 of 1919, 
The question for decision was whether a common carrier by 
sea can according to the law of India contract out of his 
common law liability for the negligence of himself or of his 
servants. The Bench which first heard the appeal answered 
the question in the negative, but as the result of an application 
for review it was referred to a Full Bench, which answered it 
sunanimously in the affirmative, and the appeal was accordingly 
dismissed. The value of the appeal is under Rs. 10,000, and 


the ground of the application for the certificate that the case 


is a fit one for appeal to His Majesty in Council, is that the 
question of law involved is very material, that the decision 
of it is of great importance to shippers and shipping 
companies, and that claims worth thousands of rupees depend 
on the decision. 

‘The question is beyond doubt important, but it is one to 
which the High Courts at Calcutta, Bombay and Madras have 
given one and the same answer in various rulings since 1884. 
Since the Calcutta case of 1884 the law relating to bills of 
lading has been the same in Rangoon as in Calcutta, and has 
been assumed to be the law in at least one reported decision 
-of this Court. Certain rulings of Their Lordships of the 
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1920. Privy Council were cited before the Full Bench, and do not ° 
Armuar Suggest doubt of the correctness of the findings of the High 
Maxomzp Courts, which have now been followed by this Court, confirm- 
Tie ing the established mercantile practice in India for more tha® 
oe. a generation past. Under section 110 of the Code of Civil 

eae) Procedure, when the value of the subject-matter is Rs. 10,000 

or upwards, and the appellate decree has affirmed the decision 
of the Lower Court, an appeal to His Majesty in Council is 
not allowed except where a substantial question of law is 
involved ; and the principle of that provision, checking specul- 
ative appeals, seems stringently applicable to cases where the 
value is under Rs. 10,000. The effect of section 110 appears to 
be that a would-be appellant who has lost in both the Courts 
here is not entitled (unless possibly in very special cases) to a 
certificate, even when a substantial question of law jis involved, 
if the appeal has a money value and that value is under 
Rs. 10,000. (1). And my view is that although the question of 
law involved here wasa substantial one when raised in the 
early eighties, it has by this time been answered with stich a 
considerable degree of finality that it can hardly be said to be 
substantial now, and that the present case is not one which 
should be certified as fit for appeal to His Majesty in Council. 
I would refuse the application. 

Robinson, C.J.—-I am of the same opinion. Section 110 
of ‘the Code lays down thatthe value of the subject-matter 
must ‘be Rs, 10,000 or upwards or the decree mist involve 
directly or indirectly, some claim or question to or respecting. 
property of like amount or value. Further where the decree 
appealed from affirms the decision of the Court below, as is 
the case here, the appeal must also involve some substantial 
question of law. 

The conditions » required by section 110 are not satisfied in - 
this case and the only provision under which we could grant a 
certificate is contained in Order 45 Rule 3 that the case is 
“ otherwise ” a fit one for appeal to His Majesty in Council. 
Their Lordships of the Privy Council have ruled in the case 
cited by my learned brother Macgregor that the presence of a 


S {bstantial question of law does not give a right of appeal when 
(1) (1901) Banarsi Prasad v. Kashi Krishna Narain and another 
LL.R. 23 All, 227) at p. 231. 
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the value is below the mark. But when. the iconditio,s; of 1920 
section 110 are not fulfilled a certificate may yet be granted Pere 
ED. 


“ otherwise.” Their Lordships say “ That is clearly intended 2 
to meet special cases; such, for example, ‘as those inSwhich ree: 
the point in dispute is not: measurable by moneys though it it’ Co,, Lrp. 
may be of great public or private importance.” "a a 
In the present case we ‘couldonly granta certificate 
because there was a substantial question of law involved. 
‘think that having regard to the long course of concurring 
decisions on this point of law it is at least-questionable whether 
we ought to hold that the question is today a substantial one. 
But even if itis, to grant a special certificate on this one 
“ground would not only be to grant it on a ground that was not 
“ otherwise” but to grant it on one only of the two grounds 
that section 110 positively requires. 7 
The certificate is refused. 


Before Sir Daniel Twomey, Chief Judge, and Mr. Justice 
Robinson. Civil 
E Reference 
In re Messrs. THE KALADAN SOORATEE BAZAAR Nos.3 and 4 of 
COMPANY, LIMITED, MOULMEIN. 1 


Giles with Das—for applicants. May 26th, 
Rutledge—for respondents. ‘ i900 
Excess Profits Duty Act, X of 1919—Definition of “ business "— 
Bazaar companies not liable to excess profits duty. 
On a reference from the Financial Commissioner under section 15 of 
the Excess Profits Duty Act read with section 51 of the Indian Income- 
tax Act, it was held that bazaar companies do not carry on a business 
within the meaning of section 2 of the Excess Profits Duty Act, and there- 
fore are not iiable to excess profits duty. 
Commissioners of Inland Revenue v. Sangster, (1920), L.R, 1 K.B. 
Dn., 587—referred to. 
Commissioners of Inland Revenue v. Korean Syndicate, Limited., 
(1920), L.R. 1 K.B. Dn., 598; Smith v. Anderson, (1880), L.R. 1 Chan. 
Dn., 247—followed. 
The following reference was made by the |Financial 
‘Commissioner, Burma, under section 15 of theExcess Profits 
Duty Act, 1919, for a decision of the Hon’ble Judges :— 
Supsect Matter. 4 ary 
Liability to excess profits duty of Messrs. The Kaladan 1920. 
*‘Sooratee Bazaar Company, Limited, Moulmein. Fébruary, 
24th. 
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R. Arbuthnot, F.C.—The Kaladan Seoratee Bazaar. Com- 
pany, Limited at Moulmein were assessed to excess profits. 
duty under the Excess Profits Duty Act, 1919, by the Collector 
of Income-tax, Moulmein. They applied to me on the 16th 
October 1919 against these orders. Their principal contention 
was that they were not liable to the tax as they were house- 
owners and did not carry on any business within the meaning 
of the Act their income being solely derived from the rent of 
houses and bazaar stalls belonging to them. It was argued 
that this was neither trade, commerce nor manufacture nor’ 
was it business in the ordinary meaning of the word. 

T held that the Kaladan Sooratee Bazaar Company carried: 
on business within the meaning of section 2 of the Excess 
Profits Duty Act, 1919, and was therefore liable to be assessed 
to excess profits duty. A copy of my order is appended in 
which the reasons for my decision are set forth. 

An application has now been made to me that the question: 
of the liability of the Company to be assessed.to excess. 
profits duty be referred to the Chief Court of Lower Burma. 
The question raised is one of some importance as the 
liability of other Companies transacting similar business is. 
also involved. I think it advisable therefore that the .case 
should be referred for decision to the Chief Court under section 
15 of the Excess Profits Duty Act, 1919 (X of 1919) read’ 
with section 51 of the Indian Income-tax Act, 1918 (VII of 
1918). The question on which I invite a decision of the 
Hon’ble Judges is whether the Kaladan Sooratece Bazaar 
Company is liable to assessment to excess profits duty as. 
tarrying on business within the meaning of, section 2 of the 
Excess Profits Duty Act, 1919, For the reasons which I have 
given in my order above referred to I am of opinion that they 
are liable to assessment to duty under the Act. 


COPY OF CRDER. 
Supsect Matter. 

Application dated the 16th October 1919 from Messrs. The* 
Kaladan Sooratee Bazaar Company,Limited, Moulmein, against’ 
the orders of the Collector of Income-tax, Moulmein, assessing: 
them to excess profits duty, in the sum of Rs. 9,973. 
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Read—Proceedings of the Collector of Income-tax, 
Moulmein, relating to the case. 

Heard,—Leach—for the appellants. P 

Order—The Kaladan Sooratee Bazaar Company, Limited, 
at Moulmein have been assessed to excess profits duty under 
the Excess Profits Duty Act, 1919, by the Collector of Income- 
tax, Moulmein. They plead that they are not liable to the 
tax as they are house-owners and do not carry on any 
business within the. meaning of the Act their income being 
solely derived from the rent of houses, and bazaar stalls’ 
belonging to them. It is argued that this is neither trade, 
commerce nor manufacture nor is it business in the ordinary 
meaning of the word. In considering the question the first 
point to note is that the definition of business under section 2 
of the Act is not exhaustive as the word ‘includes’ is used 
instead of ‘means’. Under section 3 the Act applies to every 
business other than the businesses specified in Schedule I. 
Schedule 1 of the Excess Profits Duty Act exempts agricul- 
ture, offices or employments and certain professions. Thus as 
under section 3 it is only businesses that are taxable a pro- 
fession must be a business or it would not require exemption. 
A fortiori it would appear that a Bazaar Company is a business. 
No doubt under the Income-tax Act income derived from 
house property is distinguished from business but so is income 
derived from a profession. The fact that under the Income- 
tax Act income derived from house property is distinguished 
from income derived from business would therefore appear to 
be irrelevant. In their petition dated the 16th September 
1919 to the Collector of Income-tax; Moulmein, the appellants 
stated that the Company own an estate consisting of a bazaar 
and tenement barracks and houses let upon standard rate of 
rents. It exists therefore for the purpose of owning houses and 
buildings to be divided into tenements and stalls and to be let 
out. That being the object of the Company it may properly 
be held that the Company is carrying on business for the 
purpose of letting tenements and stalls. I hold therefore that 
the Kaladan Sooratee Bazaar Company carries on business 
within the meaning of section 2 of the Excess Profits Duty 
Act, 1919, and is therefore liable to be assessed ‘to ‘excess 
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profits duty. "I consider however that the Company should be 
given a further opportunity of proving either that they have 
made no excess profits or that the Collector-has over-estimated 
the amount of excess profits duty for which they are liable. I 
therefore in exercise of the powers conferred by Rule 20 of 
the Rules under the Excess Profits Duty Act, 1919, published 
in Government of India, Finance Department Notification 
No. 1549F., dated 23rd July 1919, remit the case to the Collector 
of Income-tax, Moulmein, who after such further enquiry as 
may be necessary will revise his order of the 19th September 
in such manner as he may consider suitable. The attention of 
the Collector is invited to the provisions of Rule 24 (3) of the 
notification above quoted. 


The opinion of the Bench was as follows :— 

Twomey, C.J.—The Financial Commissioner under section 
51 of the Income-tax Act read with section 15 of the Excess 
Profits Duty Act refers for our decision the question whether 
the KaJadan Sooratee Bazaar Company, Limited, at Moulmein, 
is liable to assessment to excess profits duty, and the same 
question is raised with regard to the Sooratee Bazaar Company, 
Limited, at Rangoon. The Companies contended that they were 
not liable as their incomewas derived solelyfrom rentsof houses 
and bazaar stails belonging to them, but the Financial Com- 
missioner held that as these Companies exist for the purpose 
of owning houses and buildings to be divided into tenements, 
and stalls and to be let out, they “carry on business” for the 
purpose of letting tenements and stalls. In his order the Finan- 
cial Commissioner pointed out that the definition of business 
in section 2 of the Act is not exhaustive. It merely says that 
“ business” includes any trade, commerce or manufacture or 
any adventure or concern in the nature of trade, commerce or 
manufacture. Section 3 goes on to say that the Act applies to 
every business carried on in British India not specified in the 
Schedule of “ excepted businesses”, and the schedulé excepts 
inter alia‘ offices and employments’ and any profession not 
being the profession of a commission broker. It seems 
therefore prima facie to imply that an office or employment 
could be treated as a business under the Act if it were not 
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-excepted by the Schedule. The Financial Commissioner then 
argues that if a person practising a profession requires specific 
exemption in order to escape the excess profits duty as a 
business, much more would Companies like these bazaar 
Companies require such exemption. It was argued on behalf 
of the Companies that income derived from house property 
is clearly distinguished in the Income-tax Act from income 
derived from business, but the Financial Commissioner pointed 
-out that income derived from professions is also distinguished 
in the Income-tax Act from income derived from business, 
Nevertheless he would apparently hold that professions come 
under the head of businesses in the Excess Profits Duty Act and 
would be assessable to excess profits duty but for the exemp- 
tion in the Schedule. These bazaar Companies are admittedly 
not businesses for the purposes of the Income-tax Act, any 
more than professions are businesses for the purposes of that 
Act. They are assessed to income-tax as house property and 
not as businesses. Nevertheless, according to the Financial 
Commissioner’s view they are businesses for the purposes of 
the Excess Profits Duty Act because they are not exempted 
in the Schedule of that Act, as professions are. 

Mr. Giles on behalf of the Companies concerned urges 
strongly that the contents of the term “ business” are the 
same in the Income-tax Act and the Excess Profits Duty Act, 
that a person or a company drawing its income from house 
property is clearly not contemplated in the Income-tax Act as 
«carrying on a business and that therefore these Companies do 
not “carry on business” for the purposes of the’ Excess 
Profits Duty Act either and that the Financial Commissioner 
has given undue weight tothe fact that offices, employments 
and professions are specially excepted in the Schedule of the 
latter Act. There seem to. be serious difficulties in giving the 
term “business” a wider meaning under the Excess Profits 
Duty Act than under the Income-tax Act. The Income-tax 
Act was passed in 1918 and it was clearly the basis on which 
the Legislature worked in framing the Excess Profits Duty 
Act, 1919. Many of the sections of the former are incorporated 
in the latter with only slight modifications and the definition 
of “business” in the Income-tax Act is reproduced verbatim 


1920. 
Inve 
Mzssrs. 
THE 
KALADAN 
SooraTEs 

_ BAZAAR 
‘COMPANY, 
Limirgp, 
MOULMEIN, 


314 LOWER BURMA RULINGS. [ von. 


in the Excess Profits Duty Act. Accordingly, in spite of the: 
wide language used in section 3, it is difficult to hold that the 
Act contemplates any extension of the word ‘ business’ beyond 
the meaning assigned to it in the Income-tax Act. In framing 
the Excess Profits Duty Act the Legislature had before them 
the Income-tax Act with its clear distinction between income 
derived from house property and income derived from business, 
and yet we find that they imposed the excess profits duty only 
on “excess profits arising out of certain businesses” (vide the: 
preamble of the Act) not on “certain sources of income” as 
we might, I think, expect if it was really intended to throw the 
net wider and bring under assessment to excess profits duty 
sources of income other than those classed as business in the 
Income tax Act. 

It is instructive to compare the English legislation on the 
subject with the Indian enactments. In the Income-tax Act 
of 1842, 5 and 6 Victoria, Chapter 35, income is classified 
according as it is derived from property in land (Schedule A), 
occupation of land (Schedule B), dividends (Schedule C), 
professional and trade profits (Schedule D). The “first case” 
in Schedule D deals with'duties on trade profits, It is headed 
“ Duties to be charged in respect of any trade, manufacture, 
adventure or concern in the nature of trade not contained in 
any other schedule of this Act.” The first case in Schedule 
D is evidently the source from which the definition of business + 
in the two ‘Indian enactments comes. Turning now to the 
English provisions for excess profits duty which are contained 
in Part III of the Finance Act (No. 2) of 1915, section 39, we 
find that excess profits duty “applies to all trades and 
businesses of any description, excepting— 

(a) husbandry in the United Kingdom; and 
(6) offices or employments; and 
(c) any profession the profits of which are dependent © 
mainly on the personal qualifications of the person 
by whom the profession is carried on and in which 
no capital expenditure is required, or only capital 
expenditure of a comparatively small amount, 
but including the business-of any person taking commissions. 
in respect’of any transictions or services rendered, and of any 
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description (not being. a commercial traveller, or any agent 
whose remuneration consists wholly of a fixed and definite 
sum not depending on the amount of business done or any 
other contingency).” : 
This is clearly the foundation of the excepted businesse: 
schedule (Schedule 1) of our Indian Excess Profits Duty Act, X 
of 1919, Inavery recent case The Commissioners of Inland 
Revenue v. Sangster (1) Mr. Justice Rowlatt remarked, “ It 
looks as if in the use of the vague word ‘business’ the 
Legislature was not glancing at anything more than what is 
taxable underCase 1 of Schedule D of the Income-tax Act, 
1842, However I do not decide that.” The same remark 
may be applied to ‘business’ in the Indian Act. We may 
conjecture that when they were imposing this ‘duty the 
Indian Legislature was not merely giancing at what was 
taxable under thé head of business in the Income-tax Act of 
the previous year but had their eyes firmly fixed on it. 
Otherwise it is hard to conceive why they should have repeated 
the same definition of business as in the Income-tax Act. We 
should not in my opinion attach any great weight to the 
schedule of “excepted businesses” as throwing any light on 
this point. That schedule simply reproduces the correspond- 
ing provisions in the English Finance Act of 1915, section 39 
(see above). Mr. Giles suggests that ‘ offices or employments’ 
and ‘ professions’ generally are expressly excepted in Schedule 
1 of the Indian Act merely ex'majore cautela. The true -ex- 
planation I think is that the exceptions were taken bodily from 
the English enactment of 1915 and incorporated in our Excess. 
Profits Duty Act schedule without a clear apprehension of the 
reason why these exceptions were made in the English enact- 
ment. Offices, employments and professions appear to have 
been expressly excepted in section 39 of the English Act 
because there was some risk of these sources of income being 
confused with income derived from businesses seeing that 
business income and income from offices, employments and 
professions are all assessed under the same schedule (Schedule: 
D) in the English Act, 1842. There was no such risk in the- 
case of the Indian ‘classification; for income from business is. 
* (1) 1920) LR. 1.K, B, Dn., 587. 


1920, 
Inve 
Mussrs, 
Tae 
KALADAN 
Soorates 
BAZAsR 
COMPANY, 
Lrurrep, 
, Mountain, 


1920. 
In ve 
‘Messrs, 
THE 
“KALADAN: 
“SoorATRE 
BAZAAR 
Company, 
Limitep, 
‘Movurmem, 


316 LOWER BURMA RULINGS. [ vor. 


clearly distinguished in the Income-tax Act from “professional 
earnings,” and moreover the term “ business ” itself is separa- 
tely defined in the Income-tax Act, the definition correspond- 
ing to the First Case, ‘trading profits,’ in Schedule D of the 
English Act. Although the definition of “ business” in the 
two Indian Acts is not exhaustive, its looseness will not justify 
the introduction of things which according to the scheme of 
Income-tax Act are wholly dissimilar. An examination of the 
two indian Acts does not in my opinion support the Financial 
Commissioner’s order in these cases. 

Moreover, on general considerations also I think it would 
be difficult to hold that these bazaar companies are “ carrying 
on a business.” We must not be misled by the undoubted 
fact that a very large amount of business of various kinds 
is carried on in the companies’ bazaars by their tenants. 
‘What we have to decide is whether the Company itself is 
“ carrying on a business.’ The business which these companies 
carry on according to the Financial Commissioner, is the 
business of letting tenements and stalls. But if that is carry- 
ing on-a business within the meaning of the Act then every 
person who has invested his capital in house property is liable 
to excess profits duty when his income rises above the mini- 
mum limit. It is not contended however that any individual 
owner of house property has been actually assessed as such to 
-excess profits duty and we can take it that they are not in prac- 
tice assessed it being recognised no doubt that they are not 
liable to assessment as carrying on businesses but are only 
liable to assessment to ordinary income-tax as owners of house 
property. Does it make any difference-then that the assessees 
here are companies and not individuals? Such a contention 
-was put forward in afiother recent case under the English 
Excess Profits Duty Law Finance (No. 2) Act, 1915, in The 
‘Commissioners of Iniand Revenue v. Korean Syndicate, Limited 
(2). The Korean Syndicate merely veceived interest on money 
which they bad in deposit at a Bank and received royalties 
from another company to whom the Korean Company ‘had 
leased acertain concession in Korea. Mr. Justice Rowlatt 
said, “In my opinion the contention of the Crown, that the 

. (2) (1920). LR. 1°K.B.Dn., 598. 
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Company in this case was carrying on a business, fails. If 
what the Company is doing—namely, receiving interest and 
royalties—was done by an individual no one would say that that 
individual was carrying on a business, and it does not become a 
business merely because it is done by an artificial body like a 
company and not by an individual.” A similar contention was 
raised in the earlier case of Smith v. Anderson (3). That was 
a case tried by the Master of the Rolls, Sir George Jessel. It 
was under the English Companies Act, 1862. The case was 
one in which it was sought to have a certain trust called the 
Submarine Cables’ Trust wound up as an illegal association as 
it was not registered under the Companies Act. The chief 
question under consideration in the case was whether the 
trustees concerned or the shareholders carried on-a business, 
and the Master of the Rolls held that there was an association 
of more than 20 persons formed for the purpose of carrying on 
a business having for its object the acquisition of gain and that 
as the association was not registered as a Company it was 
illegal. The Appeal Courtdid not accept this view. They 
held that the deed of settlement did not authorise the carrying 
on of a business but merely provided for the management of a 
trust fund. In the course of his judgment the Master of the 
Rolls said, “There are many things which in common collo- 
quial English would not be called a business, even when 
carried on by a single person, which would be so called when 
carried on by a number of persons. That is a distinction which 
ought not to be forgotten, even if we were trying the question 
by the ordinary use of the English language. . For instance, a 
man who is the owner of offices, that is, of a house divided into 
several floors and used for commercial purposes, would not be 
said to carry on a business because he let the offices as such ; 
but suppose a company was formed for the purpose of buying 
a building or leasing a house, to be divided into offices, and to 
be let out, should not we say, if that was the object of the 
company, that the company was carrying on. business for the 
purpose of letting offices, or was an office-letting company, 
trying it by ‘the use of ordinary colloquial language?” It is 
evident from the report of the case that the Lords of Appeal 
did not accept the view that what would not be a business if 
(3) (1880), L.R. 1 Chan. Dn., 247. 
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carried on by one person may be a business if carried on bya 
large number of persons (vide p. 271 of the report). The 
Master of the Rolls gave a very wide meaning to the term 
“business.” He said “You cannot acquire gain by means of a 
company except by carrying on some business or other, and I 
have no doubt if any one formed a company or association for 
the purpose of acquiring gain, he must form it for the purpose 
of carrying on a business by which gain is to be obtained.” 
These views were not accepted by the Court of Appeal. They 
pointed out that to come within the Companies Act it would 
be necessary that the association should be formed not merely 
for the purpose of acquiring gain but for the purpose of carry- 
ing on a business by which gainis tobe acquired. ‘They held 
that the Submarine Cables’ Trust did not carry on a business, 
though they were associated for the purpose of acquiring 
gain by investing certain money once for all and receiving the 
proceeds thereof. The fact that they were authorised in certain 
circumstances to sell out securities and buy others instead, 
would not bring them within the Companies Act, for that 
was merely a subsidiary matter subordinate to. the main 
purpose of the association. 

We are now dealing with an entirely different enactment 
but the decision of the Court of Appeal in Smith v. Anderson 
(3) is a useful guide in considering whether these bazaar 
companies are carrying on a business. The mere fact. that 
they have each a place of business and that they have regis- 
tered under the Companies Act is not material. A man who 
has irivested his capital in house property and who keeps a rent ~ 
office and a staff of rent collectors, clerks, etc. for the purpose 
of letting out his houses and collecting the rents is not carrying 
ona business. He is merely taking the ordinary steps neces- 
sary for enjoying the income from his property. If he bought 
and sold house property continually he would then no doubt 
be carrying on a business, he would be trading in house 
property, but not if he only bought ,a house or sold one from 
time to time as incidental to his position as owner of house 
property. And this is apparently the position of the companies 
now under consideration. They may add to their property by 

(3) (1880) L.R. 1 Chan. Dn., 247. 


x.) LOWER BURMA RULINGS. 319 - 


purchase or by sale of a particular part of their property from 
time to time but this is only incidental to their main purpose 
which is to hold property and distribute the rents in the form 
-of dividends to the shareholders.. They are no doubt an asso- 
ciation for acquiring gain, but the method of acquiring gain is 
passive by owning property and not by the active carrying on 
of a business. I would therefore decide that these two 
companies are not liable to excess profits duty. 

The assessees in both cases are allowed their costs of the 

“reference in this Court—Advocate’s fee being fixed at five 
gold mohurs. ' 

Robinson, J.—I am of the same opinion. The question is 
whether these two Bazaar Companies are carrying on a busi- 
ness within the meaning of the Excess Profits Duty Act. 

This Act is intimately connected with the Income-tax Act 
and the definition of the expression “ business ” is the same in 
both Acts. The word is so vague and elastic and is used in so 
many different ways that any exact definition is impossible and 
that is no doubt why the Legislature did not attempt it but I 
am unable to hold that therefore it is to be construed and 
applied in the widest possible way. It is argued that the 
exception of professions, salaries, employments, etcetera, 
enumerated in the Schedule shows that but for this special 
exemption they would have to be held to be businesses and 
clearly indicates that the widest interpretation should be given 
to the word. This argument is however I think based on a 
misconception of why the exemptions were enacted. I agree 
with the learned Chief Judge that they were embodied merely 
because they found a place in the English Act without the 
.reasons existing in India that necessitated their exclusion in 
England. 

But though the definition is inclusive and not exact it does’ 
not follow that the intention of the Legislature is not to be 
found within its four corners. The Act is a special piece of 
legislation enacted for a particular reason and purpose and 
for a limited period only. It imposes a heavy burden of extra 
taxation and is not to be extended to any adventure unless it 
can be shown that itis clearly included. If then we look to the 
-definition we find it is confined to trade, commerce and manu- 
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facture and adventures and concerns of a like nature. In my 
opinion the word ‘inclusive’ is used merely to prevent the 
escape of concerns-—which while possessing all the essential 
features of a trade or commerce might not easily be so desig- 
nated. The Legislature was intending to tax trades, etc., that 
were carried on as a business and not concerns that were not. 
of a like nature. 

There are at any rate two outstanding features of the 
trades, etc., that are specially mentioned in the definition. 
They necessarily imply firstly the manufacture or purchase 
followed by the sale to make a profit of materials or goods or 
property and so on, and secondly that the business is carried 
on regularly and continuously and not on a single occasion or 
on a few occasions only without any continuity at all. Both 
these features at least must be present before the adventure 
could be held to be a trade or a concern of a like nature. A 
man may acquire a property by obtaining a patent for an in- 
vention he has created or.he may paint a picture or he may 
buy a horse or a house or a motor car and later on he may 
sell the property so created or acquired for a profit. But he. 
could not be said to be carrying on a business if he did so 
unless it could be shown that his regular occupation in life was. 
to do these things and that he did them continuously. To put 
it in another way it is essential to recognize the difference 
between an acquisition of property that is an investment and 
one that is made in the prosecution of a business. 

The question before us must be decided by principles which 
will apply to the varying circumstances of individual instances. 
Property may be acquired by a single person, by a syndicate 
or by a company but the question whether a business in being 
carried on within the meaning of the Act is not affected by the 
person concerned being either one or the other In Inland 
Revenue Commissioners v. Korean Syndicate, Limited, (2) it was 
said—“ If what the Company is doing—namely receiving 
jnterest and royalties—was done by an individual no one would 
say that that individual was carrying on a business, and it does 
not become a business merely because it is done by an artifi- 
cial body like a company and not.by an individual.” 

(2) (1920), L.R. 1 K.B. Dn., 598, 
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Now these two companies are composed of a number of 
persons who have joined together to buy certain properties. 
They have bought and are managing the properties, building 
houses and stalls and renting out these buildings and dividing 
the neit rents received. They have not bought the property to 
sell it but merely to develop it and divide the profits. They 
are not engaged in buying and selling landed property regu- 
larly, indeed selling is foreign to their scheme. If they were 
to sell a house and buy another they would still not be doing 
so continuously and their business is not to deal in property. 
It cannot be said as it seems to me that they are doing anything 
more than a man does who inherits or buys a large amount of 
house property and lives on the income resulting from letting 
it out. That this is not carrying on a business is I think 
quite clear. They have made an investment but are not carry- 
ing on a business. This view was held to be right by Rowlatt, 
J., in Inland Revenue Coinmissioners v. Sangster (1) where he 
says :—“On the other hand Mr. Tomlin asks, ‘ Supposing he has 
land and keeps on building on it and never sells it at all but has 
rent from the houses that he, builds, is he carrying on a busi- 
ness?’ One cannot help feeling that the answer to that ques- 
tion must be ‘No’ because he is merely investing’ his money 
in new property and keeping it ; he is not dealing with it in any 
way.” ‘ 

For the above reasons I would hold that these two Com- 
panies are not carrying on a business and are not liable to the 
excess profits duty. 





Before Mr. Justice Maung Kin. 
MAUNG PO SIN ». V. BE. S. V. VELLAYAPPA CHETTY.* 


Ginwalla—for appellant. 
S. N. Sen—for respondent. 
Partnership—Liability of one partner for another partner's 
borrowings. 
Aand B were partners in a rice mill. A was putin charge of the 
business and was given a power of attorney. He borrowed money from C 
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on two hundis.” The money was taken for the purpose of the partnership 
business and was eventually put down to partnership account. 

Held,—that B was liable to the same extent as A for the money due on 
the hundis. 


M. R. P. R. S. Shanmuganatha Chettia? and two others v 
K. Srinivasa Ayyar and another, (1917), 1.L.R. 40 Mad., 727; Karmali 
Abdulla Allarakia v. Vora Karimji Jiwanji and others, (1915), 1.L.R. 
39 Bom., 261; Gouthwaite v. Duckworth (1810), 12 East, 421 at p. 426: 
Sadusuk Janki Das v. Maharaja Sir Kishan Pershad and another, 
(1918-19), 46 Ind. Appeals, 33; Ghanshian Lalji v. Ram Narain, (1907) 
I.L.R, 29 All., 83 referred to. 

The plaintiff-respondent Chetty sued the appellant-defend- 
ant and one Maung Kya Nyo for money alleged to be due on 
two hundis, The plaintiff alleged that the two defendants 
were partners and that defendant Maung Kya Nyo borrowed 
money on these two hundis for their partnership business 
at Paungdé. The hundis were signed by defendant Maung 
Kya Nyo and on the face of each of them there is 
nothing to show that Maung Kya Nyo signed them on behalf 
of the partnership. Defendant Maung Kya Nyo admitted 
borrowing money on the hundis but denied that he promised to 
pay interest, the plaintiff having alleged that he did make such 
apromise. Defendant Maung Po Sin does not admit any 
liability to be suec on the hundis. He states that if defendant 
Kya Nyo executed the hundis, he must have done so for his 
own purpose. In paragraph 4 of the piaint the plaintiff alleged 
as follows :—‘ That because the 2nd defendant Maung Po Sin 
was then working the Legyunsanda rice mill at Paungdé in 
partnership with the Ist defendant, Maung Kya Nyo, and, 
because the sums mentioned in the hundis hereto annexed were 
borrowed for the purpose of the said Legyunsanda rice mill he 
(Maung Po Sin) has been made a defendant in the present 
suit.” To this defendant Maung Po Sin through his duly 
constituted attorney replied as follows:—“ That the plaintiff's 
statement in paragraph 4 of the plaint is not true; ifthe Ist 
defendant had really borrowed money from the plaintiff by 
executing hundis it must be that he did so for his own purpose.” 
It will be seen that defendant Maung Po Sin did not speci- 
fically deny that he was a partner of defendant Maung Kya 
Nyo. We'next come to the issues. No issue was raised as to 
whether they were partners or not. In the judgment of the trial 
Court the two defendants were described as partners and the 
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‘decision proceeded upon the basis that they were partners. 
In the judgment-of the Divisional Court on appeal the two 
-defendants were taken to be partners. Thus, it is clear that it 
“was common ground between the parties that the two defen- 
-dants were partners in the business of the Legyunsanda rice 
mill at Paungdé. Both the Lower Courts dealt with the 
-question, as to the liability of defendant Maung-Po Sin 
‘on the hundis in question on the basis of his being the 
partner of defendant Maung Kya Nyo who signed the docu- 
ments. In spite of all this, it was argued before me that there 
was no evidence of partnership. No such contention has been 
svaised in the memorandum of appeal. I think counsel were 
under the wrong impression that defendant Maung Po Sin 
denied the alleged partnership. The question as to the liability 
-of defendant Maung Po Sin on the hundis must be decided on 
the basis of his being the partner of defendant Kya Nyo who 
signed the hundis. The first point to consider is whether or 
not the monies were taken by Kya Nyo on these hundis for the 
purpose of the partnership business and whether they were put 
“to its use. The evidence of Po Di is conclusive on this point. 
Po Di wasa trusted servant of Maung Po Sin and there is 
nothing on the record which gives the slightest indication that 
his evidence is not reliable: The facts, then are that the two 
defendants were partners in the business of the Legyunsanda 
rice millat Paungdé. Kya Nyo was put in charge of the 
‘business ; he was given a power of attorney ; under this power 
he could borrow money for Maung Po Sin. He borrowed 
money on these two hundis ; he signed’ his name to them. The 
money was taken for the purposes of the partnership business 
and was eventually put down to partnership account. The 
question is whether on these facts Maung Po Sin is also liable 
on the hundis. 

In M. R. P. R. S. Shanmuganatha Chettiar v. K. Srinivasa 
Ayyar (1) it was held that where a promissory note was exectt- 
ed by two of three partners of a firm for money then advanced 
to the executants for the purposes of thefirm the third partner 
who did not execute the note would be liable although it did 
mot,contain.any indication that it was executed on behalf of 

(1) (1917) 1.L.R. 40 Mad., 727. 
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firm. The learned Judges relied on the Privy Council case of 
Karmali Abdulla v. Karimji Jivanji (2). There the case was. 
that each of the two partners who carried on a joint venture 
was found drawing bills of exchange for his share and the: 
question was whether the plaintiff who accepted those bills 
could make the partner who did not execute the bills in ques~ 
tion also liable. Their Lordships did not treat the suit as. 
purely based on the bills. They found that there was a partner- 
ship between the two defendants and also that the’ money 
which was paid on each of the bills was required for and utilised 
in the partnership business. They consequently held that the 
partner who did not draw the bill was also liable. It may be 
noticed that the point whether in a suit on a bill drawn by one 
partner in his own name the other partner who did not sign it 
could also be made liable was not discussed. Apparently, the 
point was considered to be immaterial as the money in question 
was borrowed for. the partnership business and was utilised in 
the same. Their Lordships relied on the judgment of Lord 
Ellenborough in the case of Gouthwaite v. Duckworth (3). In 
that case it was sought to make Duckworth liable for goods 
purchased by Brown and Powel and Their Lordships cited the 
following passage in Lord Ellenborough’s judgment: “ There: 
seems also to have been some contrivance in this case to keep: 
out of general view the interest which Duckworth had in the 
goods ; the other two defendants were sent into the market to 
purchase the goods in which he was to have a moiety ; although 
they were not authorised, he says, to purchase on the joint 


_ account of the three; yet if all agree to share in goods to be 


purchased and in consequence of that agreement one’ of them 
go into the market and make the purchase, it is the same for. 
this purpose as if all the names had been announced to the 
seller, and therefore all are_liable for the value of it.” Thus 
it seems clear to me that Their Lordships of the Privy Council 
decided the case not as depending purely on the question of 
liability on the bill, In 1918 there was the case of Sadusuk 
Janki Das v. Maharaja Sir Kishan Pershad (4). In that 
case a bill of exchange was executed by Ithe Ist defendant 


(2) (1915), LLL.R. 39 Bom., 261. (8) (1810), 12 Bast, 421 at p. 426.. 
2 (4) (1918-19), 46 Ind. App., 33. 
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alone. The following words appear immediately after lis 
‘signature: “Acting Superintendent of the Private Treasury of 
His Excellency Sir Maharaja the Prime Minister of -H.H. 
Nizam.” The plaintiff sought to make the Maharaja also 
jiable on the bill. It was held that thé Maharaja was not liable 
-and that the executant alone was. The words following the 
executant’s signature were held to be merely descriptive and 
not to make the Maharaja a party tothe instrument. Their 
Lordships observed that a person cannot be held liable on a 
hindi or a bill of-exchange unless his name is disclosed in such 
away that on any fair interpretation of the instrument his 
name is not the real name of the person liable upon the bill. 
‘They further observed that there was nothing to support the 
contention that in an action on a bill of exchange or pro-note 
against the person whose name properly appeais.as party to 
the instrument it is open either by way of claim or advance to 
show that the signatory was in reality acting for an undisciosed 
principal. This case is distinguishable from the Bombay case 
abovelcited, because in it the question of liability was treated as 
being purcly based upon the bill. For the above reasons, 1 
would hold that defendant Maung Po Sin is liable to.the same 
extent as the other defendant for the money due on the hundis. 
There is the question of the liability of the defendants to 
pay interest on the hundis to be determined. -In Ghanshian 
Lalji y. Ram Narain (5) the Privy Council held that in a suit on 
certain hundis which were silent asto interest but as to which 
there was a collateral written agreement that they should bear 
interest at 50 percent. per annum it was found that this mode 
of dealing with interest by collateral agreement and not on the 
face of the hundis was in accordance with the custom prevailing 
cin the district and among the classes affected by the suit and 
it was held that by Act XXVIII of 1855 interest was recover- 
-able at the rate agreed upon by the parties and section 80 of 
the Negotiable Instruments Act was not applicable. It was 
stated that that section purports to confer a right to interest, 
not to take away such a right otherwise existing nor to deprive 
a plaintiff of a right to interest which he has. acquired by. 
contract. In the present case the custom is proved that if the 
(5) (1907) 1.L.R. 29 All., 33. 
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3920 hendi was not met within a certain time interest would be 
Mauxe Po payable and that in accordance with the custom, defendant 
“ Maung Kya Nyo promised to pay interest at the rate of annas. 
Guities 10 per day per Rs. 1,000. Po Di proves this promise by pointing 
Cuetty. out an entry to the effect in one of the mill books, That being 
the case, the defendants were clearly liable to pay interesx at 
the agreed rate. 


For all the above reasons, this appeal is dismissed with 





costs. 
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Na. “ae Before Mr. Justice Maung Kin. 
bisa KYAUKSEMA v. APARNA CHARAN.* 
Tene A, C. Dhar with Vakharia—for Applicant, 


Ray—for Respondent, 


Civil Procedure Code—Section 47—Interpretation, 

Orders staying or refusing to stay execution of a decree are orders. 
determining questions relating to the execution of the decree within the 
meaning of section 47 of the Code of Civil Procedure and are therefore 
appealable. 

Rajendra Kishore Chowdhury v. Mothura Mohan Chowdhury,. 
(1920), 55 Ind, Cases, 228—dissented from. 

Srinivas Prosad Singh y. Kesho Prosad Singh, (1911); 14 C.L.J.). 
489,—followed. 

Nihal Chand alias Chutto Lal vy. Rameshari Dassee, (1883) 1.L.R. 
9Cal., 214; Ramchandra Kasturchand v. Baltnukund Chaturbhuj,. 
(1905) I.L.R, 29 Bom., 71; The Governor and Company of the Bank 
of England y. Vagliano Brothers, (1891), L.R. App. Cases, pages 144, 
145—referred to, 





. 

The respondent applies for execution of his decree for: 
possession against the applicant. 

In the meantime a suit had been filed by the applicant’s 
husband in respect of the same land against the respondent,- 

On that ground execution of the respondent’s decree was. 
stayed on the application of the applicant. 

“On appeal to the District Court the order staying execution: 
was set aside. ‘ 

The present application is for revision and it is made on the- 
ground that the appeal to the District Court was not competent 


* Revision of the order of Maung Kyaw, District Judge of 
Hanthawaddy, setting aside the order passed by Ko Ko Gyi, Township- 
Judge of Kyauktan. 


x] LOWER BURMA RULINGS. : 327 


on the ground that such an order does not come within section 
47 of the Civil Procedure Code. 

Counsel for the applicant relies on the ruling of Teunon 
and Beachcroft, J.J., of the Calcutta High Court in Rajendra 
Kishore Chowdhury v. Mothura Mohan Chowdhury (1) where 
it was held that orders staying or refusing to stay execution of 
a decree are not orders determining questions relating to the 
execution of the decree within the meaning of section 47 of the 
Code and are therefore not appealable. » 

In the Code of 1882 the relevant words in section 244 were 
“relating to the execution, discharge or satisfaction.” There 
was a conflict of decisions as to whether stay of execution 
would come within the section. An Amending Act was passed 
in 1888 adding the words “ or relating to the stay of execution 
thereof.” These words are not now in the corresponding 
section 47 of the present Code. The question is whether the 
omission has made any alteration in the law. 

Tuenon, J., observed on this:— The omission now under 
consideration is not the omission of an explanation but the 
omission of words deliberately inserted in the body of the 
law by an Amending Act.. We are therefore constrained to 
hold that a change in the law was intended.” 

Beachcroft, J., observed :—“I agree that no ‘appeal lies in 

is case, though I do so with some hesitation. For, prima 
facie, the words in section 47 ‘all questions, etc.,’ seem wide 
enough to cover a refusal to stay execution which, after all, 
is’ tantamount to a decision that execution may proceed.” 
The Jearned J udge then proceeded to say that he held as he 
did, because the deliberate omission in the present section 47 
of the words introduced by the Amending Act of 1888 indicated 
that the Legislature intended to change the law. 

In 1911 Mukerjee and Carnduff, J.J., had held in Srinivas 
Prosad Singh v. Kesho Prosad Singh (2) ‘that the expression 
“an order relating to the execution of a decree” is comprehen- 
sive enough to include an order relating to the stay of execu- 
tion thereof. 5 F 

Mukerjee, J., observed :—“ Before the Code of 1882 was 
amended in 1888 it had been held in a series of decisions in 

(2) (1920) 55 Ind. Cases, 228. (2) (1911) 14C.L.J., 489. 
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this Court as also in the other High Courts that the expression 
“an order relating to the execution of ‘a decree’ was com- 
prehensive enough to include an order relating to the stay of 
execution thereof.” Hight cases from Calcutta, Bombay, 
Allahabad and,Madras High Courts are here cited in support 
of the proposition. The learned Judge then went on to say :— 
“The contrary view, however, had been taken in Nihal Chand 
v. Rameshari (3) and it was apparently with a view to nullify 
the effect of the decision first mentioned’ that the Code was 
amended in 1888. It is fairly clear, therefore, that the omission 
of the words ‘or relating to.the stay of execution thereof’ 
from the Code of 1908 does not indicate any departure from 
the policy recognised in 1888." Then the learned Judge went 
on to explain that this view was not in conflict with the 
decision in Ramchandra v. Balmukund (4) where the reason 
given was that the order of refusal was made by a Court other 
than the Court executing the decree and was therefore not 


_within the scope of section 244 (old Code). 


In my judgment the safest and correct canon of intéerpreta- 
tion to follow is that which enjoins that the words of an 
enactment must be read in their natural, meaning without 
reference to the previous law or the history of legislation 
previous to the passing of the enactment: See Lord Herschell 
L°C.’s judgment in The Bank of England vy. Vagliano (5). 
Beachcroft, J.,admits that the words “relating to the execution, 
discharge and satisfaction” are wide enough to include a 
refusal to stay execution because that is tantamount to a 
decision that_execution may proceed. Similarly, an order 
staying execution is tantamount toa decision that execution 
may not proceed. This view is in agreement with that 
expressed in the eight cases cited by Mukerjee, J., in Srinivas 
Prosad Singh v. Kisho Prosad Singh (2) cited above. Mr, 
Justice Woodroffe in his Commentaries on the Civil Procedure 
Code (2nd Edition, page 238) also accepts this view. Where 
the natural meaning of the words is so clear and indisputa- 
ble the. intention to’ the contrary cannot be imputed to the 


(2) (1911) 14 C.L.J., 489. (3) (1883) LLL.R., 9 Cal., 214, 
(4) (1908) 1..L.R. 29 Bom., 71. (5) (1891) L.R., App. Cases, pp. 144, 145. 
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Legislature, by reason merely of the previous history of the 
-enactments on the subject. The Legislature which passed the 
present Code might have considered that the insertion of the 
~words “ or relating to the execution thereof” was unnecessary 
-and tautologous. 

I would therefore follow Srinivas Prosad Singh v. Kesho 
Prosad Singh (2) and with great respect not the ruling in 
Rajendra Kishore Chowdhury v. Mothura Mohan Chow- 
dhury (1). 


1920, 
KYAUKSEMA 
2. 
APARNA 
CHARAN, 


I therefore hold that the appeal to the District Court was - 


-competent.- This application is dismissed with costs. 


Before Mr. Justice Maung Kin. 


MESSRS. MENSEE DEVJEE & Co. v. MAUNG THAN 
GYAUNG.* 


Hatker—for Applicant. 
May Oung—for Respondent. 

Civil Procedure Code—Order XLI, Rule 17—Appearance, 

An appearance by a counsel or pleader, who is instructed only to apply 
‘for an adjournment, which is refused, is not an appearance within the 
meaning of Order XLI, Rule 17, of the Code of Civil Procedure. 

Satish Chandra Mukerjee v. Ahara Prasad Mukerjee, (1907) 
LL.R. 34 Cal., 403; G. P. Cooke and others v. The Equitable Coal 
Company, Limited, (1903-04) 8 C.W.N., 621; Hira Dai v. Hira Lal and 
others, (1885) 1.L.R. 7 All., 538; Ramtabal Ram and another v. 
Rameshar Ram, (1888) 1.L.R. 8 All, 140; Shankar Dat Dube y. 
Radha Krishna, (1898) 1.L.R. 20All,, 195; Lalta Prasad y. Nand 
Kishore and others, (1900) 1.1.R. 22 All., 66; Radha Kishan v. The 
Collector of Jaunpur, (1901) 1.L.R. 23 All., 220; Bhimacharyabin 
Vyankatacharya v. Fakirappa bin Anandappa, 4 Bom. H. C. Reports, 
206 ; Soonderlal and another v. Goorprasad and another, (1899) 1.L.R. 
23 Bom., 414; Mohesh Chunder Bose and others v. Thakoor Dass 
'Gossamee and others, 20 Weekly Reporter, 425 ; Gurdit Singh v. Sohan 
Singh, (1904) 6 Punjab L-R., 595; Robinson v. Chadwick, (1878) L.R. 
7 Ch. Dn., 878—followed. 

Robert Watson & Co., v. Srimati Ambika Dasi, (1899-1900) 4 C.W.N., 
237; Ramchandra Pandurang Naik v. Madhov Purushottam Naik 
(1892) I.L.R. 16, Bom., 23; Patinhare Tarkatt Rama Mannadi and 
seven others v. Vellur Krishnan Menon, (1903) 1.L.R. 26 Mad., 267— 
‘dissented from. A 

The plaintiffs filed an appeal before the Divisional Court of 


Myaungmya. On the day fixed peremptorily for hearing their 
(2) (1911) 14, C.L.J., 489. (1) (1920) 85 Ind. Cases, 228- 
* Revision of the order of H. A. Brown, ys Divisional Judge 
of Myaungmya, a 
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advocate, Mr. K. B. Banuzji of Rangoon, could not be present 
to argue the appeal and so instructed Mr. Mukerji, a local 
pleader, to ask for a short adjournment. Mukerjee appeared 
before the Court and applied for an adjournment but the 
application was refused. There is no contest as to the 
propriety or otherwise of the refusal. Although Mukerji now 
says that he would have argued the appeal if the Court had 
asked him to do so, it is clear he did not ask ta be allowed to 
argue. He could not very well have argued the appeal except 
as amicus curiae as he had no instructions to do so either’ 
from Mr. Banurji or from his clients. If the Court was bound 
to ask him to do so or to decide the appeal on the merits with- 
out any appearance on the part of the appellant, then the 
Court was wrong in dismissing the appeal under Order 41, Rule 
17. However, there is a statement in the order of the Judge 
to the effect that “Mr. Mukerji has no power on behalf of 
appellant.” This indicates that the Judge must have asked! 
him if he could argue the case and that he replied that he 
could not. However that may be, the question for me to 
decide is whether there was any appearance of the appellants. 
within the meaning of Order 41, Rule 17, where they were: 
themselves absent and the pleader instructed by their pleader 
had no instructions to argue the appeal but only to ask for a 
short adjournment and he did nothing more when the applica- 
tion for an adjournment was refused. 

In Satish Chandra Mukerjee vy. Ahara Prasad Mukerjee (1): 
a Full Bench of the Calcutta High Court (Maclean, C.J.» 
Harrington, Brett, Mitra and Geidt, J. J.), held that an applica- 
tion by a counsel or pleader, who is instructed only to apply 
for an adjournment, which is refused, is not an appearance. 
within the meaning of the Code (old) of Civil Procedure 
and that when in such circumstances the appeal is dismissed,. 
the dismissal is one for default under section 556 of the Code, 
entitling the appellant to apply for re-aamission under section 
558 of the Code. The learned Judges affirmed the correctness 
of the ruling of the same Court in Cooke v. The Equitable Coal’ 
Company, (2) and overruled that in Watson y. Ambika Dasi (3).. 


(1) (1907) ILL.R, 34 Cal., 403. 
(2) (1903-04) 8 C.W.N., 621. (3) (1899-00) 4 C.W.N., 237. 
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In Cooke’s case it washeld by Maclean, C.J., and Staley, d., 
that where a pleader is only instructed to make an application, 
practically *for an adjournment, and when that application is 
refused, he leaves the Court and takes no part in the hearing 
of the case the decree passed cannot be regarded as other than 
as ex-parte decree, that is to say, there is no appearance on the 
part of the party whose pleader asks for an adjournment, In 
Watson's case the contrary. view was taken. In section 556 of 
the old Code the word “attend” is used instead of the 
word “ appear, ” which is the word used in the corresponding 
provisions in Order 41, Rule 17, of the’ present Code. In 
Satish’s case the word “attend” was held to be practically 
synonymous with “appear.” The present wording will not 
therefore effect any alteration in the sense. 

The law of the subject may be taken to be settled in: 
Calcutta by Satish’s case. 

In Allahabad there is a larger preponderance of authorities. 
im favour of the view taken in Satish’s case: see Hira Daiv. 
Hira Lal (4), Ramtabal vy. Rameshar (5), Shanker Dat v. 
Radha Krishna (6) and Lalta Prasad v. Nand Kishore (7). 
Shanker Dat v. Radha Krishna was affirmed by the decision 
of the Privy Council in Radha Kishari v. The Collector of 
Jaunpur (8). 

The Bombay High Court favours the view taken in Satish’s 
case in Bhimacharya vy. Fakirappa (9) and Soonderlal v.. 
Goor Prasad (10) and takes the contrary view in Ramchandra 
v. Madhav (11). The latter case was followed by Calcutta in: 
Watson’s case which was overruled by Satish’s case. 

The Madras High Court relied on the Bombay case of 
Ramchandra v. Madhav (11) in Pattinhare y..Vellur (12) in 
which a Bench of that Court held that where the pleader for 
the appellant asked for an adjournment on the ground that he: 
had no papers and was not therefore ready to argue the appeal. 
and the application was refused the appeal should not have- 


been dismissed for default-but that the Judge should have: 


(4) (1885) .L.R. 7 All., 538. (5) (1886) ILL.R. 8 All., 140. 

(6) (1898) ELR 20 All, 195. ©) loan CR a 66. 

(8) (1901) I-L.R. 23 All, 220." (9)'4, Bom Reports, 206. 

(10) (1899) I.. L-R. 23 Bom., 414. (11) (i992) 1 TR 16 Bom., 23. 
(12) (1 i903) LLR. 26 , 267. 


1920, 
MEsss.. 
MENsEB 
Davee a & Coo, 
Macxe 


Gyaune, 


1920. 


Mxssrs. 
Manse 
Duyjuz & Co. 
a 


Mavne 
THAN 
Gyaune, 


Civil 
Revision 
Wo. 221 of 

mm 1919. 
“August 2nd, 
1920, 


332 LOWER BURMA RULINGS. [ von. 


written a judgment and disposed of the appeal. It is impossible, 
with great respect, to support this view. It is diametrically 
opposed to the wording of Order 41, Rule 17 of ¢he present 
Code or section 556 of the old Code. I agree with Mukerji, 
J.—when he observed on this Madras case as follows :— 
“Tn my-opinion the conclusion is logical but shows effectively 
why this view ought not to be accepted. If, under the circum- 
stances stated, the Court holds that there is an appearance on 
the part of the appellant, the appeal has to be disposed of on 
the merits and I agree with the observations of Sir Richard 
Couch, C.J., in Mohesh Chander v. Thakoor Dass (13) as to the 
impropriety.of considering or deciding upon the merits of a 
case, when the Judge has no opportunity of hearing what the 
appellant has to say in support of it.” 

In the Punjab the law is settled that where counsel or 
pleader has instructions to apply merely for an adjournment 
and the application is refused there is no appearance within the 
meaning of the law: See Gurdit Singh v. Sohan Singh (14). 

The contention allowed by a large preponderance of 
authorities is, as pointed out by Mukerji, J, in Satish’s case, in 
accordance with the rule adopted in England: See the judg- 
ment of Fry, J., in Robinson v. Chadwick (15). 

For the above reasons I would hold that the appeal was 
rightly dismissed under Order 41, Rule 17, and this ‘application 
for revision is dismissed with costs, advocate’s fee 3 gold 
mohurs. 





Before Mr. Justice Maung Kin. 
(1) SHWE. HLA GYI, (2) ZA GYE v. SAN DWE.* 


Hay—for Applicants. 
> Surty—for Respondent. 


Givil Procedure Code, section 115—Power of High Court in revision 
—Failure of Lower Court to consider material point. 

Asited B for wages more than a year after the wages had become due. 
Less than a year before the suit was filed A had demanded his wages and 
Chad stood surety for B promising to pay the amount due at a future. 

(13) 20 Weekly Reporter, 425. (14) (1904) 6 Punjab L.R., 595. 
(15). (1878) L.R. 7 Ch. Dn., 878. 
* Application for revision of the order passed by Maung Kyaw, 
District Judge, Insein. 
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date. The trial Court held that the suit was time-barred against both 
defendants, but the r Appellate Court reversed this decision. The 
defendants applied for revision of the judgment of the Lower Appellate 
Court, and it was urged for the plaintiff that the application did not lie, in 
view of certain decisions that an error by a Lower Court on the question 
of limitation does not afford any ground for revision. 
‘eg Held,—that the application for revision did not lie as regards C as 
the Lower Appellate Court had considered the effect of his standing surety 
* on the question of limitation, but that since that Court had failed to con- 
‘sider the. material point, whether there was a fresh promise on the part of 
B and whether it gave a fresh starting point for the running of limitation, 
B’s application for revision would lie. 
Sundar Singh v. Doru Shankar, (1897) 1.L.R. 20 All. 78; Rangopal 
Jhoonjhoonwaila v. Joharmall Khemka, (1912) 1.L.R. 39 Cal., 473— 


referred to. 
* Zeya vy. Mi On Kra Zan, 2L.B.R., 333 ; Kankani v. Maung Po Yin, 
IL.B.R., 190—followed. 

This application for revision arises out-of a suit by the 
plaintiff-respondent against the defendants-applicants. The 
plaintiff sued for wages due from defendant Shwe Hla Gyi in 
Tabodwe 1279 B.E. corresponding with the 9th February 1918 
on the allegation that he worked for defendant Shwe Hla Gyi 
as his field labourer in that year. In Tawthalin 1280 B.E. the 
plaintiff made a deniand for his wages and defendant Za Gye 
thereupon stood surety for Shwe Hla Gyi promising to pay the 
amount due in Tabodwe 1280 B.E. 

The suit was filed on the 25th March 1919 over a year after 
the wages had become due. The irial-Court held’that the suit 
was time-barred against both the defendants and dismissed it. 

The Lower Appellate Court held that the suit was not time- 
barred and allowed the plaintiff's claim. 

The defendants have now applied to this Court for revision 
of the judgment of the Lower Appellate Court. For the plain- 


tiff it has been urged on the authorities of Sundar Singh y.° 


Doru Shankar (1) and Rangopal Jhoonjhoonwalla v. Joharmall 
Khemka (2) that this application does not lie under section 115 
of the Civil Procedure Code. In the former case it was held 
that the decision of the Lower Court that the suit was barred 
by limitation was wrong but that that view does not afford any 
ground for revision under section 622 of the old Code. In the 
‘ latter case it was held that an error by the Small Cause Court 
on the question of limitation does not justify the interference. 
(1) (1897) 1.L.R. 20 All., 78. (2) (1912) I.L.R. 89 Cal., 478, 
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ot the High Court under section 115 of the Civil Procedure 
Code. In that case also it was conceded for the purpose of 
argument that the decision of the Lower Court on the question 
of limitation was wrong and the learned Judge (Fletcher, J.) 
remarked that apparently the case was barred by. limitation. 

The Lower Appellate Court held that the promise of the 
surety to pay the debt owed by the principal debtor which was 
in the month of Tawthalin 1280 B:E. as stated above was not 
only supported by consideration but gave a fresh starting 
point for the period of limitation. This decision may be right 
with regard to the surety (Maung Za Gye) but as regards the 
principal debtor, Shwe Hla Gyi, the learned Judge failed to 
consider whether there was afresh promise on his part, and, 
if there was any such, whether it gave a fresh starting point 
for the running of limitation. In my opinion the authorities 
above cited would show that this application for revision does 
not lie as against the surety, Maung Za Gye, but as regards 
‘the principal debtor, Shwe Hla Gyi, inasmuch as the Lower 
Appellate Court omitted to take into consideration the 
material point above referred to, this application will lie on 
the authority of Zeya v.: Mi On Kra Zan (3). The promise of 
the principal debtor to pay the debt, made in Tawthalin 1280 
B.E,, is a naked promise, because he promised to pay what he 
was already under an obligation to pay and it was without 
consideration aad therefore did not constitute a fresh contract 
[see Kankaniv. Maung Po Yin (4)]. As regards him, ‘the 
limitation started to run more than a year before the suit was 
filed and Article 7 of the Limitation Act applies against him. 
So, as regards him, the suit was clearly time-barred. 

The application of Shwe Hla Gyi for revision is allowed 
with costs and that of Maung Za Gys is dismissed with costs. 

(3) 2 L.B.R., 383. (4) 1. L.B.R., 190, 


x.) . LOWER BURMA RULINGS. 335 


PRIVY COUNCIL, 


‘ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 


Before Lord Buckmaster, Lord Atkinson, Sir John Edge, 
and Mr, Ameer Ali. 


FREDERICK JAMES RUPERT KERWICK v. 
KATHLEEN MAUD KERWICK. 

Advancement—Presumption as to in favour. of wife—Benami 
stransaction—Burden of proof—English and Indian Law— 

Appellant purchased two pieces of land in the name of the respondent 
‘his wife, and built houses thereon. Several years later the parties 
‘separated after a quarrel. The question for decision in the suit was 
whether these two houses and pieces of land were intended ‘asa gift to 
the wife or whether there was a resulting trust in favour of the husband 
‘on the ground that they were merely placed in her name benami in order 
to evade a supposed rule prohibiting Government. servants from specula- 

* ting in landed property. " 

jid,—that the Court of Appeal was right in deciding* that the 
principles and rules of English andnot Hindu Law re advancement are 
applicable in the case of persons born in India of British parents even if 
:they have resided all their lives in India but that on the facts the appeliant 
had rebutted the presumption that the purchases were intended as an 
advancement. The decree appealed from was accordingly reversed and 
the judgment of the Trial Judge was restored. 

Goopeskrist Gosain v. Gungapersaud Gosain, 6 M.1.A., 53; Moulvi 
Sayyud Ushut Ali v. Beber Ultaz Fatima, 13 M.1-A., 232; Devoy v, 
Devoy, 3 Sm. & G., 406—referred to. 

Lord Atkinson.—This is an appeal from a decree dated the 
19th June 1918, of the Chief Court of Lower Burma (Civil 
Appeal side) reversing a decree of the original side of the said 
Court, dated the 29th November 1917. The suit out of which the 
appeal arises was brought by the appellant, who is the husband 
of the respondent, to have it declared, first, that two houses, 
named respectively Kildare and Kerry, situated at Rangoon, 
the sites of which the appellant had purchased out of capital of 
his own or borrowed and had procured to be, by two deeds: 

_ conveyed to the respondent, upon which sites the appellant had 
at his own expense erected two dwelling houses, were held by 
her as his benamidar and that he was the true owner of the 
same; and second, that the respondent might be ordered to 


‘convey these houses to the appellant within such time as to 








* For decision of Court of Appeal, see 9 L.B.R., 212; 
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the Court might seem fit. The respondent by her answer: 
admitted that the sites of the said houses had been so pur- 
chased and conveyed to her, and the two houses had been built. 
upon them as stated, but alleged that the said sites were so- 
conveyed and the houses built upon them for her as an 
advancement and that she was therefore entitled to them 
beneficially as her own property. 

The two deeds bear date the 3rd July 1907, and 10th June,. 
1908. The grantor in both was one Dr. Pedley and both were 
duly registered. The general rule and principle of the Indian 
law as to resulting trusts differs but little, if at all, from the 


“general rule of English law upon the same subject, but in their’ 


Lordships’ view it has been established by the decisions in the 
case of Gopeekrist Gosain v. Gungapersaud Gosain (1) and 
Moulvi Sayyud Uzhut Aliv. Beber Ultaz Fatima (2) that owing 
to the widespread and persistent practice which prevails. 
amongst the natives of India, whether Mahomedan or Hindu, 
for owners of property to make grantsand transfers of it benami 
for no obvious reason or apparent purpose, without the slightést. 
intention of vesting in the donee any beneficial interest in the 
property granted or transferred, as well as the usages which 
these natives have adopted and which have been protected. by 
statute, no exception has ever been engrafted on the general 
law of India negativing the presumption of the resulting trust 
in favour of the:person providing the purchase money, such as 
has, by the Courts of Chancery in the exercise of their eqiit- 
able jurisdiction, been engrafted on the corresponding iaw in 
England in those cases where-a husband or father pays the 
money and the purchase is taken in the name of a wife or child. 
In such acase there is, under the general law in ‘India, no. 
presumption of an intended advancement as there is in 
England. The question which of the two principles of law is 
to be applied to a transaction such as the present which takes 
place between two persons, born in India of British parents, 
and who have resided practically all their lives in India is of 
general importance. It would appear to their Lordships that 
the learned Trial Judge did not correctly appreciate the 
grounds upon which this Board based their decisions in the 


U) 6 M.LA,, 53, (2) 13 M.I.A, 262. 
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two cases already cited. The grounds of his decision are 
clearly set forth in the following passage from-his judgment :— 

“I think that if this had been the case of an Englishman newly arrived 
in India and presumably imbued with and still retaining English views and 
ideas, it might be argued from the above case that the English presumption 
should be drawn, but as a fact the alleged donee was born in India and so 
had her parents before her, while the donor whose position is the more 
important had also been born in India and had spent the whole of his life 
here with the exception of periods when he was on leave and two years 
which he spent in England completing his education.” 

“Under such circumstances I consider that the Indian rule should 
apply ; 1 also think that if the English view should be adopted the force of 
the presumption which is of course rebuttable would be very materially 
weakened, and that the result would be the same.” 

The Court of Appeal reversed this decision holding that the 
principle of law applicable to the case was that which would be 
applied to a similar case if tried by the Court of Chancery in 
England, that an intended advancement would priind facie be 
presumed, that presumption might be rebutted, but that the 
onus of rebutting it rested upon the appellant. They further 

“held that the appellant had failed to discharge this onus. It 
isa mistake to suppose that according to the cases already 
cited in determining which rule of law is in any given case to. 
apply in India entirely depended on race, place of birth, 
domicile or residence. These were not to be treated as con- 
stituting per se as decisive. What were treated as infinitely 
more important were the widespread and persistent usages 
and practices of the native inhabitants. But subject to this 
qualification it is their Lordships’ view that the principles and 
rules of law which would ‘be ‘applicable to this case if it were 
tried in one of the Courts of Chancery in England were applic- 
able to it when tried in Rangoon, and that, the decision of the 
Court of Appeal on the point was in their opinion right.” 

Two points were glanced at in argument before this Board. 
First, as to the extent to which a married woman can in India 
acquire property for her separate use, free from the control of 
her husband, and second the effect, if any, which the non- 
observance by a civil servant of the Crown in India of the rules 
passed for the conduct of civil servants, may have upon a pur- 
chase by him of immoveable property in contravention of these 
rules. Does the acquisition of the property become void, or is 


the offending servant merely subjected to dismissal. or some 
: a2 
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disciplinary punishment? Neithér of these questions was 
raised in the Courts below by the pleadings or evidence given 
by the respective parties. Nor were they dealt with by the 
learned Judges in either Court. Under these circumstances 
their Lordships think .it right to abstain from expressing any 
opinion whatever upon them. 

Tne provisions of sections 81 and 82 of the Trust Act, 1882, 
do not appear to affect this case. 

The remaining question for decision, one of fact but by no 
means an easy one, resolves itself into this. Has the appellant 
discharged the burden which rests upon him, and rebutted the 
presumption that the conveyances -to his wife of the sites of 
the two houses mentioned and the subsequent erection of those 
houses, Kildare and Kerry respectively, upon those sites were 
advancements or not ? (Marshall v. Crutwell, L.R. 20, Eq., 328). 

The appellant at the trial stated in evidence that he never 
intended to give these houses to his wife beneficially. That 
statement was on the authority of the case of Devoy v. Devoy 
(3), decided by Sir Page Wood, held to be admissible, but the 
facts of the case in which the ruling was made, and the 
observation by which it was accompanied, haye to be-borne in 
mind. There a-father transferred a sum of stock into the 
names of himself, his wife and daughter jointly. The transfer 
note was signed by himself alone. The learned Vice-Chancellor 
said :— 

“The transfer by the father into the names of himself and his wife and 
child jointly of asum of stock raises a presumption that he intended it 
as an advancement. That presumption may be rebutted by evidence. 


But in order to rebut it the evidence must show the real nature of the 
transaction.” ® 


The father had made an affidavit verifying the bill in which 
it was stated that he never intended to give the stock to his 
wife and child or the survivor of them, or to place it beyond 
his control; that he did not know that the effect of his trans- 
ferring the stock into their names would prevent him from 
availing himself of it in-case of need, that had he known it 
would have had that effect he would not have made it: That 
at the time he made the transfer he was a fellowship porter in 
easy circumstances, and that his motive in making it was-that~ 
he might not ‘be induced.to have recourse to the stock. except 

(3). 3Sm. & G., 406. 
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his necessities should compel him to do so; but that the stock 
should remain as a provision for the future. The wife also 
made an affidavit stating that she had read her husband’s 
affidavit and believed the facts stated in it to be true. The 
father fell into the Thames, was disabled from following his 
calling, and was unable to maintain his family except by 
resorting ‘to the stock. In reference to this evidence the 
Vice-Chancellor in giving judgment said :— 

“* Here the evidence shows that the father intended to confer only a 
qualified interest and not to make an absolute gift. From the state of his 
circumstances at the time of the transfer he thought he might be able to 
afford this sum of stock as separated from the rest of his property, so as to 
secure it for the benefit of himself, his wife and child. But he considered 
it prudent to preserve a dominion over it for himself if his circumstances 
should make it necessary for him to resort to it.’ 

The conclusion to be drawn from this case would appear to 
be this that the mere statement by a husband or father who 
has made an apparent advancement in favour of a wife or child 
that he did not intend it to confer any beneficial interest in 
the thing given or transferred to the donee or transferee is of 
little avail unless he establishes at the same time with reason- 
able clearness that he had other and different motives for the 
action he took. Has the appellant done that in this case ? 

Both the plaintiff and the respondent are Roman 
Catholics in religion. The lady’s name was Macnamara, 
daughter of a Captain Macnamara, who had been a military 
officer either in the service of the British Crown or of the 
East India Company. Save that they made occasional visits 
to England, both had resided ali their lives in India. The 
appellant married the respondent in the year 1901 at Cawn- 
pore. It does not appear whether the lady had any dowry, 
In or about the year 1904, the appellant obtained an appoint» 
ment as Assistant Engineer in the Indian Public Works 
Department at a salary of from Rs. 400 to Rs. 500 per mensem. 
From the year 1904 to the. year 1914, both inclusive, he was 
stationed at Rangoon. Twe children were born of the 
marriage, a daughter, Dagmar Cecilia, who the appellant, 
when giving his evidence in November, 1917, stated Was then 
in her fifteenthlyear, and a son, who the appellant on the same 
occasion stated was then in his eleventh year. The husband 
and wife paid a visit to England in the year 1914. They were 
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1920, there when the war broke out. The appellant was ordered to- 
Frepenick return to his post forthwith. He did so. His wife was not 

ee permitted to accompany him. She succeeded, however, in 
Kerwicxk getting back to Rangoon in December 1914. Up to that time 


Kien the husband and wife appear to have lived happily together. 
ee. Indeed the correspondence put in evidence would tend to show 
—— " that they were a very attached couple, devoted to their 
children. But either while they. were in England, or im- 
mediately after their return, unhappy diffevences sprang up 
between them, due to causes they both decline to, disclose, and 
ultimately they separated. A deed of separation dated the Ist. 
December, 1915, was drawn up, and executed by both of them. 
Unfortunately, this deed was not prepared by a professional 
man, but by a Spanish priest named Colombo. It omits much 
that it should have contained, and this litigation is probably in. 
a great degree due to those omissions. By it the appellant 
covenants to pay to his wife out of his income for her life, a 
monthly allowance of £8, and “also more if possible.” It 
contains a further provision that he should keep his son 
Terence at school, having the boy with him during the boy’s 
vacation and that only, and that his wife should keep the™ 
daughter Dagmar at school, and have the girl with her during 
her vacation only. The cost of the maintenance and education 
of both children to be paid separately by the appellant, the 

money being paid by him direct to the school. 

No mention whatever is made in this deed as to any 
property or income to which the respondent is in her own right 
entitled. The words “aiso more if possible” would seem to _ 
indicate that an increase of her allowance was contemplated, 
but if so, under the words of the deed, the increase was to be 
paid out of the “ appellant’s income.” That is the only source 
mentioned from which it was to be derived. The allowance of 
%8 per month was undoubtedly rather meagre. The appellant 
and respondent flatly contradict each as tothe reason why it was. 
meagre. The reason he gives is this, that his financial position. 
at the time did not enable him to make it larger. The reason. 
his wife gives is that it was understood, indeed stated by her 
husband, that it would be supplemented by the net rents of the 
houses, Kerry and Kildare, which she was entitled to receive. 
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for her own benefit. Father Colombo was examined on 
interrogatories delivered on behalf of the respondent on the 
‘28th February, 1917, and on cross-interrogatories delivered on 
behalf of the plaintiff on the 13th March, 1917. He did not 
apparently answer these latter at all, and his answers to the 
first set are so unsatisfactory, from defective recollection, 
that they are of no assistance. Whatever may have been the 
‘cause of the differences which led to the separation of the 
appellant and respondent, it is plain that their feeling towards 
each other became greatly embittered. And that fact should 
be borne in mind.when one has to estimate the reliance to be 
placed on the accusations which, after the quarrel, the one 
makes against the other, or the claims the one puts forward 
against the other. Under the influence of such feelings, each, 
without consciously intending it, is likely to exaggerate his or 
her own merits or grievances, and the other’s want of veracity, 
and the extent and quality of his or her misdoings. 

The making by a husband of an advancement to his wife is 
prima facie.a kindly and meritorious action. There is nothing 
to be ashamed of in it. Nothing to need secrecy or conceal- 
ment. If the appellant was free to acquire immoveable pro- 
perty in Rangoon, without any person’s permission, intending 
to make a gift of it to his wife there would be nothing easier 
than to buy it in his own name and convey or assign it to a 
trustee for her or to herself, or possibly to declare himself a 
trustee for her, and to do so openly without disguise or contri- 
vance. In the present case he did not do that. He had resort 
to every expedient to make it appear that in the acquisition of 
the sites of these two houses, Kildare and Kerry, his wife was 
the real purchaser, and he only an interested witness. His 
desire to make an advancement to her won’t account for that. 
The conveyances’ having been in fact, made to her direct, if 
the appellant is to succeed in showing that this was not done, 
prima facie, for the purpose of making an advancement to her 
he must be prepared to show for what other rational purpose it 
was done. He endeavours to do that, in this way. He states 
that in the years 1907 and 1908 he was under the impression, 
erroneously, as he subsequently discovered, that members of 
the Subordinate Civil Service in India, such as he was, were 
by: one of the rules for the government of civil servants there 
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ohibited from acquiring immoveable property. And that he 
resorted to the expedients hereafter destribed for the purpose 
of evading that rule, and making it appear that his wife, not he 
himself, was the real purchaser. 
He was mistaken. The rule isnot what he says ine supposed 
it to be. It is this, such an officer as he was may, without 
obtaining the consent of any superior, acquire immoveable 
property for residential purposes, but the consent of the Local 
Government or of the Head of a Department specially charged 
with the duty of giving such consent, is absolutely necessary 
for its acquisition by such an officer as the appellant was for 
any other purposes. The purchasing of a plot of ground for 
the purpose of having a house built upon it in which the 
purchaser intended to reside would undoubtedly be a purchase 
for “residential purposes”; but it is not so clear that the 
purchases of plots of ground as a speculation for having dwel- 
ling houses for tenants yilt upon them would be treated as 
“ purchases ” of that kind within the meaning of this rule. 
However that may be, he states that he was under the impres- 
sion that the rule was general and prohibitive,.that he took. 
action in order to evade it, and that he never intended to make. 
a gift to his wife of these two houses or of the sites upon 
which they stand. She states upon the contrary that he did 
intend to make a gift of the houses to her, that he told her so, 
and treated them as hers. It is not disputed that while they | 
lived amicably together he managed these houses as if they 
were his own. He let them to tenants, fixed, and received the” 
rents, and applied them to his own purposes, teliing her what 
he had done. This financial management of them she says. . 
suited her. She acquiesced in it, and whatever her proprietary 
interest in them she might have had it was but natural that,. 
while they lived:happily together, such a practice would be 
followed. + But there is this fact, as will be presently shown, 
which strongly corroborates the appellant’s story. If he: 
merely intended to evade this supposed rule; then his action 
during the entire time from June, 1907, till the date of the 
separation deed, though not very wise, was not very imprudent. 
But if, on the contrary, he intended to confer these houses on 
his wife as an advancement, then having regard to his own: 
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interest and that of his children and to his financial position, it 
was rash almost to recklessness. 

It is by carefully examining the appellant’s financial posi- 
tion at each stage of his speculations that aid can best be 
obtained to determine which of the conflicting stories of the two 
parties deserve credence. In or about June, 1907, the appellant 
apparently came to the conclusion that money could be 
made on the somewhat hazardous adventure of building dwel- 
ling houses in Rangoon on “borrowed capital. His wife-does 
not appear to have ever had money of her own. He says that 
he then had of his own about Rs. 8,000. The sequel will show 
that Rs. 4,000 would be much nearer the mark. He purchased 
a plot of ground from a Doctor Pedley for Rs. 10,000. He 
drew a cheque in her favour for that sum, she endorsed it to 
Pedley the vendor, and by deed of the 3rd July, 1907, the plot 
was conveyed to her husband signing his name to the deed as 
a witness. He had built upon this plot a house he named 
Kildare at a cost of Rs. 16,000, went to live in it, when com- 
pleted, for a period of six months, and then let it at the yearly 
rent of Rs. 180 per mensem. To meet this outlay of Rs. 26,000, 
he borrowed from his sister Rs. 8,000, a debt still apparently 
unpaid, and from money-lendersnamed indifferently Balthazar 
and Son. and Joachim, a sum of Rs. 12,000, at what rate of 
interest is not stated, or whether or not a promissory note was 
given for it by the appellant, but presuming that the money 
was borrowed on those easy and generous terms upon which 
loans are, in India, made by money-lenders, the interest could 
not have been at a low rate. The plot of ground so purchased 
was immediately mortgaged to Balthazar and Son by a deposit 
of the title deeds of it. The respondent was well aware of all 
this and does not dispute it. The question arises at once on 
the face of this transaction, what was the subject matter of 
the gift to the wife—was it the plot of ground conveyed to her 
by the deed of the 3rd July—the only documents in which her 
name is mentioned? Or was it the plot of ground with the 
house subsequently erected upon it at a cost of Rs. 16,000, that 
is Rs..26,000 worth of property in all. And if the latter, was 
it given free from incumbrances, or was it merely the equity 
of redemption that was intended to be bestowed? According 


to the respondent’s claims, it was apparently the land with the _ 
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house “upon it, free from incumbrances. If so, she thereby . 
became and continued to be entitled to the rents at which the 
house was let. é : 

At this time the appellant had his life insured for a sum not 
mentioned at a premium of Rs. 120 per mensem, but that was 
the only provision he had made for his family in the case of 
his death. It is not pretended that apart from Kildare he had 
any property whatever. Well, within the next twelve months 
he purchased another plot of ground from the same Dr. Pedley 
for Rs. 8,300. He said he had sufficient money of his own to 
pay the deposit, Rs. 1,300. He was still under the same erro- 
neous impression as to the Civil Service rule, the same disguise 
was adopted on this as on the last occasion. A cheque was 
drawn by the appellant in his wife’s favour for Rs. 7,000, 
endorsed by her to Pedley the vendor, and a deed of convey- 
ance of the plot executed by Pedley to her. A house was 
subsequently by the appellant built upon this plot at a cost of 
Rs. 15,000, a house called Kerry, making Rs. 23,300 in all. To 
meet this expenditure the appellant borrowed from Balthazar 
and Son Rs. 4,800; and. the balance, presumably Rs. 10,500, 
from the Bank of Rangoon, but on what terms or how secured, 
is not. stated, nor is the state of his account With the .Bank 
stated. At this time he stood indebted to Balthazar and Son 
ina sum of Rs. 18,000, which with the new advance brought his 
debt up to Rs, 22,500, and he pledged with the money-lender 
the title deeds of Kerry to secure this debt. Again the ques- 
tion may be asked, what was the subject-matter ‘of the gift to 
the respondent? She claims itiwas the plot of ground 
conyeyed to her with the house built upon it. Of course the 
rents derived from it becoming her own. Thus if her case be 
true her husband made within twelve months gifts of property 
to be enjoyed by -her as her own, and which if he died she 
might keep to herself and’give. none of it to her children, worth 
about Rs. 44,000, while his debts amounted to about an equal 
sum. 

If he had been possessed by an uncontrollable passion to 
bestow upon his wife beneficially every fragment of property 
he could acquire, to leave himself with nothing to live upon 
but his salary, and at the same time be burdened with debt 
and his children being absolutely unprovided for, he could not 
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have gratified that passion more fully than he apparently did, 
if his wife’s case be true. : 

If, on the contrary, his own case “be true then there was 
nothing selfish or reckless or cruel in his action, He was 
simply doing his best in a somewhat hazardous adventure for 
himself and those who had claims upon him inan endeavour 
to make a provision for them all. 

It would appear to their Lordships that the latter, not the 
former, was the true character of the course he. took. In 
November, 1912, the appellant purchased Kenmare House for 
asum of Rs. 17,000. He says he was no longer under the 
impression that such purchases were prohibited, and that he 
got the deed of conveyance’ made direct to himself, that he 
leased the house to his wife’s father at a rent of Rs. 180 per 
mensem, that this gentleman required a loan of Rs. 12,009, that 
he raised this sum for him, that only half of it was repaid and 

* no interest paid upon the debt foreighteen months. It appears 
“from Baithazar’s account that from April, 1912, to the 21st 
November in that year he paid to Balthazar Rs. 18,000, that this 
extinguished his early indebtedness and cleared Kerry; but in 


the same month of November he borrowed from them * 


Rs. 26,500, with the ultimate result that on the 6thy September, 
1916, when a balance was ultimately struck, he owed Baltha- 
zar Rs. 25,C00 for which he gave him two promissory notes, one 
for Rs. 20,000 and the cther for Rs. 5,000. How much, if any, 
he owed the Bank does not appear. Yet, notwithstanding 
these gifts, the respondent’s counsel seized upon a chance 
expression contained in a letter written by the appellant to the 
respondent, dated the 18th November; 1912, to show that the 
appellant intended that this house, Kenmare, should also be, 
like the others, given to his wife and become her property 
beneficially. The letter begins “ My darling Kathleen.” It is 
long and affectionate in its terms. He informs her that Kerry 
House is now free from debt, that her father to get on with his 
business required security from the Chartered ‘Bank of India, 
that he, the appellant, proposed to let him have the papers of 
Kerry House to deposit with the Bank, but that the Bank 
refused to take them as the conveyance was in her name, and 
asked her to send out to him a power .of attorney giving him 
power to sell, borrow money and to register on “ your property.” 
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Then he proceeds in a baatering tone, “So will you do please 
do the needful? Now that you are such a woman of business, 
you will know the ropes and how to get.the document drawn 
up.” Those words, “your property,” amount, it is urged, to a 
solemn admission, almost fatal to the appellant’s case. They 
were used in joke, the appellant swears, and it is obvious how 
they came.to be used. - On the face of the papers she appeared 
as the owner of Kerry House. The Bank insisted on so tréat- 
ing her, and would not recognise the appellant’s right to deal 
with the deeds without a power of attorney. And he evidently 
refers to the action of the Bank in treating her as owner. 

It does not appear to their Lordships that there is anything 
inconsistent with the appellant’s case in the use of these words. 
The appellant proceeds to inform his wife that he is borrowing 
Rs. 18,000 from Joachim on Kildare and Kenmare. Though 
Kildare is as much the lady’s:as Kerry, there is not a hint 
that he needs or desires her consent to encumber it. He 
informs her that he has let Kenmare to her father at Rs. 180 
per month, that out of this will have to be deducted :— 


Rs. 

Interest on the loan of Rs. 18,000 per mensem oe 120 
Municipal taxes or 25 
Fire insurance . a “ee 10 
Rs, 155 


leaving a balance of Rs. 25to pay off the capital loan of 
Rs, 18,000, which it would take sixty years, he says, to do; and 
proceeds: “ Well, I won’t lose on it, I can get Rs. 22,000 any 
day even now for the property.” Then comes the pregnant 
sentence, “I can’t put this house in your name, as you are not 
here to see what you have lost.” Of course, he can’t manipu- 
late the thing as he did the others, to make it appear that she, 
not he, was the purchaser, but the words “So see what you 
have lost,” it is’seriously contended, show that even this net 
rent of Rs. 25 per mensem was intended to have been bestowed 
upon her. It would appear to their Lordships that these words 
were not used seriously. 

On the 18th December, 1915, the respondent’s solicitors. 
wrote to her husband a letter containing the ‘following pass- 
ages :-— 

“With regard to our client’s house property in Rangoon, we are 
instructed té call upon you either to convey to our client the house which 
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you purchased in your. own name out of the proceeds of the mortgages ras 
on our client’s two houses or in the alternative to pay off the said mort- Peengaick 
gages and hand over the title deeds of the two latter houses free from [AMES 
incumbrance. We are also instructed to call upon you to render 2 full - UPERT 
account of the rents and profits of these houses received by you while Ksawick 
acting for our client under Power of Attorney. Youhaving purchased the 7 
third house on behalf of our client out of her own monies she could insist . “470US 
on the house being conveyed to her, but she is willing for you to retainit Kgrwicx, 
provided you pay off the mortgages on the other houses. —_ 

“ Unless you comply with the above demands forthwith our client will 
institute legal proceedings to enforce her rights.” 


Such was her claim. 

Much reliance was placed by the resporident on expressions 
such as the following used by the appellant: “These houses 
were intended to be a provision for my family,” ‘or an invest- 
ment for my family,” or “ an investment for the benefit of my © 
family,” or suchlike. Language of this kind is commonly used 
to express the idea that the speaker has acquired or inherited 
or hopes to acquire or inherit property which he may there- 
after bestow upon the members of his family at such times or 
in such shares as he should deem fit; but it does not at all, 
their Lordships think, necessarily convey that the speaker had 
at some time before he used it actually bestowed, as in this 
case, on one member of his family all the property of which he 
was possessed. He many times said he intended Kildare for 
Dagmar. If Dagmar’s mother should sycceed in her claim, 
Dagmar must go penniless. According to the respondent’s 
case the way in which appellant has to provide for his family 
has by act inter vivos to confer everything he had upon her- 
self. While the provisions of the deed of separation were being 
discussed, the lady asserts that her husband stated she should 
have the net rents of Kildare and Kerry, each being let at 
Rs. 180 per month; which in the result meant that he had 
contracted to pay her £8 per month, to pay for the main- 
tenance and education of his son and: daughter, and apparently 
to pay the interest on his debts, out of his salary plus Rs. 25 _ 
per mensem the net rent of Kenmare.” It seems incredible that 
any man in his senses would consent to such an arrangement— 
more especially at a time when the spouses were estranged 
from each other, their feeling towards each other embittered 
and they were about to be separated possibly never to meet 
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again. He asserts that no arrangement of the kind was ever 
made, and certainly in their Lordships’ view ‘his financial 
position rendered it improbable that it should be. 

It only remains to deal with a matter of considerable import? 
ance. The respondent states in her evidence that she and her 
husband had a quarrel in January, 1915, that up to that time 
he never suggested that these two houses, Kildare and Kerry, 
were not hers, that when they quarrelled she threatened to. 
go home, that he said she might go, that she then asked him 
how the two houses stood, and that he gave her Exhibits 7 and 
8. She does not say she told him when she put this question 
why she wanted to know their state. Now Exhibits 7 and 8 
are most undoubtedly documents giving in detail the particulars 
of the financial position in which these two houses then stood. 
The appellant was cross-examined in reference to them, ‘the 
replies are not in their Lordships’ view at all satisfactory. He 
admitted that both were in his handwriting, said he could not 
remember giving them to his wife, that he did not know when 
she got them, and could not give any reason why he drew 
them up unless for his wife, that Exhibit No. 8 must have been 
drawn up about January, 1915, that he thinks he drew it up to 
assist his memory, that he did not remember’ giving it to his 
wife. 5 

Now the demand for this information would certainly 
suggest tothe appellant one or other of two distinct. and 
different things. First, that the respondent had resolved to 
insist upon her claim to these. two houses, or second, as she 
knew he had no property other than Kenmare, she desired to 
ascertain the net income they yielded for the purpose of 
determining the amount of the separation allowance she could 
insist upon being paid. If the first, it would not be unnatural 
that he should refuse to give the information. If the second, 
to show the houses were so heavily encumbered and their yield 
little, it would be but natural he should furnish the information, 
so as it would show how narrow were his resources, and would 
go to help his case, and justify his objection to increase her 
allowance. Though his mode of answering may compromise 
him to some extent, the purpose for which the information was 
required being doubtful these documents do not hurt his case 
as much as might at first sight be supposed, and cannot be 
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taken as equivalent to an admission that the two houses were 
his wife’s property. 

On the whole their Lordships are of opinion that the appel- 
lant has discharged the burden which rested upon him, that the 
evidence rebuts the primd facie presumption that an advance- 
ment to his wife was intended, that the decree appealed from, 
was wrong and should be reversed and the judgment of the 
Trial Judge should, for reasons howeverother than those given 
by him be restored. There will be no order as to costs either 
here or in the Courts below, except that any costs paid by the 
appellant under the decree of the Appellate Court should be 
returned'to him. And they will humbly advise His Majesty 
accordingly. 





Before Mr. Justice Maung Kin and Mr. Justice Rigg. 


ANA PAKIRI SHA v. P.L.M. SOMASUNDRAM SERVAI.* 


Robertson—for Appellant. 
Chari—for Respondent. 

Civil Procedure Code, Order XXIII, Rule 3—Compromise of Suit— 
Nature of Settlement—Execution proceedings—Plea that compromise 
is-ultra vires cannot be raised in. - "i 

In the Lower Court plaintiff-respondent sued defendant-appellant for the 
recovery of land and also for ejectment and mesne profits. The parties 
came to a compromise by which defendant agreed to give to plaintiff 
possession of the iand in suit, and defendant, his wife and son agreed to 
execute a registered deed of sale for a plot of land which stood in the names 
of the wife and son. The compromise was passed under the provisions of 
Order XXIII, Rule 3 of the Civil Procedure Code. As the defendant did 
not carry out the second part of the compromise decree, the Lower Court 
on the application of the plaintift proceeded to execute it. The defendant 
appealed against the orders passed by the Court in the execution proceed- 
ings on the ground that the second part of the decree was extraneous to and 

in excess of the decree-holder’s claim in the suit. 

Held,—thatthe words “so far as it relates to the suit ” in Order XXIII, 
Rule 3, mean ‘‘so far as it relates to the adjustment or settlement of the 
matters litigated in the suit” and that there is nothing in that rule to 
prevent the settlement taking any form which is lawful and fair and satis- 
fies the parties ; and that the defendant had failed to show that the second 
part of the decree was in excess of the claim in the suit. Further, defend. 
ant’s proper remedy was by a regular suit; he is not competent in execu- 
tion proceedings to raise the plea that part of the compromise was ultra 
vires and should not be executed. 

Gauri Dutt v. Dohan Thakur, (1917) 2 Pat. L.J., 675 ; Charu Chandra 

Mitra v. Sambhu Nath Pandey, (1918) 3 Pat. L.J., 255—referred to. 


* Appealagainst the order passed by Maung Po Bye, District 
Judge, Myaungmya. 


. 
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Joti Kuruvetappa v.Izari Sirusappa, (1906) 1.L.R. 30 Mad., 478; 
Natesa Chetti v. Vengu Nachiar, (1909) 1.L.R. 33 Mad., 102; Ayyagiré 
Veerasalingam v.Koovur Basivi Reddi, 27 Mad., L.J. 174; Ratnasawmi 
Chetty v, Ratnammal, 27 Mad. L.J. 389; Mohibillah v. Imami, (1887) 
I.L,R. 9 All. 229; The Manager of Sri Meenakshi Devastanam, Madura 
v. Abdul Kasim Sahib, (1907) 1.L.R. 30 Mad., 421—followed. 


Rigg, J.—In Civil Suit No. 2 of 1918 of the District Court 
of Myaungmya P.L.M. Somasundram Servai sued Ana Pakiri 
Sha for the recovery of 5 pieces of land and also for ejectment 


_and mesne profits which he valued at Rs. 1,600 and further 


mesne profits which he also valued at the same amount until 
the. defendant was ejected. The parties came to a compromise. 
In the first paragraph of the compromise petition the defendant 
agreed to give possession to the plaintiff of the land in suit, and 
in the second paragraph the defendant, his wife and his son 
agreed at the cost of the plaintiff to execute a registered deed 
of sale for a certain plot of land which stood in the names of 
the wife and son. The plaintiff was to take over possession of 
the lands and the defendant was to call the tenants and make 
over the rents of the current year to the plaintiff. The 
defendant also agreed to vacate the land andtake away the 
materials of the house by a certain date. The plaintiff on the 
other hand wasto keep a sum of Rs. 1,500 in deposit out of 
which a sum of Rs. 1,000 was to be paid to the defendant after 
the éxecution cf the registered deed of sale andafter making 
‘over the rents to the plaintiff, the sum of Rs. 500 was to be 
paid after the defendant had removed his house from the land. 
That compromise was passed under the provisions of Order 
XXIII, Rule 3 of the Civil Procedure Code, and an appeal 
against the order of the Court lies under Order XLIII, clause 
(m). No appeal however was- preferred. As the defendant 
did not carry out the second portion of the compromise decree 
the plaintiff applied for execution, and the Court directed that 
the land and the house mentioned in that portion of the decree 
were to be made over tothe plaintiff and the materials to be 
removed: by the Court Bailiff. That order was passed on the 
17th June 1919. On the 22nd September as the judgment- 
debtor did not appear in Court to execute the sale deed of the 
land, the Judge-executed it under Rule{34(4) and 6), Order XXI 
of the Civil Procedure Code. 
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The appellant appeals against those two orders on the 
ground that the Lower Court erred in issuing execution in 
excess with respect to the second portion of the-decree which, 
it is contended, is extraneous to, and in excess of, the plaintiff- 
decree-holder’s claim in the suit. It is contended that by 
reason of this defect any orders in execution made by the Court 
are incompetent and without jurisdiction and are not enforce- 
able. Order XXIII, Rule 3, is as follows :—“ Where it is proved 
to the-satisfaction of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement or compromise, the 
Court shall order such agreement, ‘compromise or satisfaction 
to be recorded and shall pass a decree in accordance therewith 
so far as it relates to the suit.” 

The question argued at the Bar was as to the meaning of 
the words “so far as'it relates to the suit.” Mr. Robertson 
-contends that these.words mean “ so.far as the matters in the 
compromise.decree are not extraneous to, and are connected 
with, the actual subject-matter of the suit.” In support of his 
contention he quotesa ruling of the Patna High Court in 
Gauri Dutt v. Dohan Thakur (1) in which Roe, J., said that he 
thought the agreement to pay after the specified date a rate of 
interest not claimed in the plaint was outside the scope of the 
suit, and that any portion of the compromise which fell outside 
the scope of the suit was invalid and could not be executed as 
part of the decree. Mr. Robertson also relies on a Full Bench 
Ruling in the same High Court in Churu Chandra Mitra v. 
Sambhu Nath Pandey (2). That case however really deals 
with the question whether registration was necessary for por- 
tions of the compromise which referred to property which was 
not included in the subject-matter of the suit. The learned 
Judges said that, when the compromise contairs matters out- 
side the scope of the suit, the. Court must record it and draw 
up a decree giving the partics the right to execute it in respect 

-of matters which fell properly within the scope of the action 

leaving it to the parties to enforce by whatever means they 

choose that.portion of the compromise which refers to matters 

outside the scope of the suit. I feel some doubt as to the 

correctness of the ruling laid down by Roe, J., as Judgein the 
(1) (1917) 2 Pat. L.J., 675. (2) (1918) 3 Pat. L.J., 255. 
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former case. It was a case in which money had been borrowed 
and the defendant agreed to pay the plaintiff a certain sum of 
money on or before a certain date, and it was agreed that if the 
money was not paid by that date, interest was to run at.the 
rate of 12 annas per cent. per mensem, and it was further 
agreed that if the mcney was not paid on the date fixed, the 
interest should run at a higher rate. I find it difficult to see. 
why if the compromise was not carried out by the first date 
fixed, the parties should not have agreed as part of the consi- 
deration to agree that a higher rate of interest should be 
charged. Many of the cases cited to us are more concerned 
with the question of registration of portions of the compromise 
decree than with the point precisely inissue, and that is: 
whether Mr. Robertson's contention that the compromise must 
relate to the subject-matter and be confined within the four 
corners of the-subject-matter of the suit is a correct one or not. 

In Joti Kuruvetappa v. Isari Sirusappa (3) a Bench held 
that the language of section 375 of the old Civil Procedure 
Code did not preclude parties from settling their disputes on 
such lawful termsas they might agree to without being 
restricted to such relief as one only of the parties had chosen 
to claim in the plaint. This case was followed in Natesa 
Chetti v. Vengu Nachiar (4) where the words “ relates to the 
suit” are interpreted as “ relating to the. matters of the claim 
in the case,” and it was again affirmed that there was nothing 
in the section to restrict the relief granted in the compromise: 
to what is prayed for in the plaint or less. This case has been 
followed in Ayyagiri Veerasalingam v. Koovur Basivi Reddi (5) 
and in Ratnasawmi .Chetty y. Ratnammal (6). The same 
appears to be the view taken by the Allahabad High Court in 
Mohibullah v. .Imami (7). In that case Edge, CJ., says, “I 
know of no law which prevents the parties to an action enlarg- 
ing by consent or compromise the original claim, and getting 
or allowing a decree for a greater amount of money or lard 
than originaily claimed.” The plaintiff in that case had 
obtained a decree for a larger quantity of Jand than originally: 

(3) (1906) I.L.R, 30 Mad., 478. (4) (1909) I.L.R. 83 Mad., 102. 


(8) 27 Mad, L.J., 174. (6) 27 Mad. L.J., 389, 
(7) (1887) 1L.R, 9 All., 229, 
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‘claimed and in execution proceedings the defendant raised an 
‘objection that the plaintiff could not have execution for a 
-greater quantity of Jand than he had claimed originally. This 
objection was described by the learned Judge as one which to 
‘his mind had been most unfairly raised. In my opinion the 
words “so far as it relates to the suit” mean “so far as it 
atelates to the adjustment or settlernent of the matters litigated 
in the suit,” and there is nothing to prevent that settlement 
taking any form which is lawful and fair and _ satisfies the 
parties. Moreover, Mr. Robertson has failed entirely to show 
that the second portion of the decree is in éxcess of the claim 
‘in suit. There wasa large claim for mesne profits, and the 
second portion seems to me to relate to the satisfaction of this 
claim. There is nothing illegal in the defendant promising to 
-execute a deed of sale. He could not, of course, make that 
promise on behalf of his wife and son, and any deed of sale 
-executed either by him or by the Court on his behalf is not 
binding on the wife or son as the judge of the Lower Court 
remarked. Appellant has therefore failed to show that the 
-compromise was in excess of the claim or was not one that 
might lawfully have been made with the congent of the Court. 
Apart from this, in my opinion, I think the proper remedy was 
bya regular suit and not by objection to the decree in the 
-execution préceedings. ~Section 47 provides that all questions 
arising between the parties to the suit in which the decree was 
passed and relating to the execution, discharge or satisfaction 
-of the decree, shall be determined by the Court executing the 
-decree. Mr. Robertson’s objection is in effect that the portion 
-of the compromise decree was wltra vires and ought not be 
executed. I am of opinion that he is not competent in execu- 
‘tion proceedings to raise such a plea. In the case of The 
Manager of Sri Meenakshi Devastanam, Madura v. Abdul Kasim 
Sahib (8) the learned judges held that where a compromise 
“embraces matters not relating to the suit and the decree follow- 
ing such compromise gives reliefs which are not unlawful but 
which could not have been given if the suit had been decided 
after trial, objection must be taken by way of appeal. If the 
Objection is to be taken in execution proceedings, the 
(8) (1907) 1.L.R. 30 Mad., 421, 
23 
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Lbs Legislature would not have provided special provisions in 


Awa Paxia Order XLIII for an appéal. : 
Pa ze For these reasons I would dismiss the appeal with costs. 


a 
BLM. Maung Kin, J.—I concur. . 
SUNDRAM 
‘SeRval, eS - (amen 
» Ctoil Before Mr. Justice Robinson, Officiating Chief Judge. 
Revision No. 


62 of 1920, JAMNADHAR BALDEVDASS FIRM py ons oF rs PART- | 
NERS ToTaRAM v, BURMA RAILWAYS COMPANY, 
LIMITED.* ‘ 
— Halker—for Applicant. 

Leach—for Respondent. 

Risk note—Liability of Railway Comipany for goods consigned on 
@ risk note—Burden of proof. 

When goods are booked for carriage by railway under “risk note” and 
are lost in transit, it is for the Company to prove in the first place that the 
goods have been lost; that is sufficient to exempt them from Jiability until 
the consignor establishes those facts specified in the “risk note’? which 
deprive the Company of-the freedom from liability which they otherwise 
would have. 

Burma Railways Company, Limited v. E. M- Abowath, 10 Bur. 
L.R., 21; Bast India Railway Company 'v. Nilkanta Roy, (1913) 1.L.R. 
41 Cal., 576—referred to. . i 

East Indian Railway Company vy. Nathmal Behari Lal, (1917) 
LL.R. 39 All., 418—followed. 

Plaintiff sued the Burma Railways Company, Limited, 
alleging that they had handed to the Railway Company 102 
bags of gram for conveyance from Mandalay to Rangoon, 
whereas only 93 bags were delivered to them. They claim the 
delivery of 9 bags or their value. The defendant company filed 
awritten statement in whith they did not admit that 102 bags. 
had been delivered tothem. They admitted that only 93 bags 
were delivered to plaintiff and they plead that they were exempt 
from liability by reason of a risk note executed by the plaintiff 
under which they could not be held responsible for any loss of 
articles consigned to them from any cause unless the loss was. 
due to the Company’s wilful neglect or theft by or to the 
wilful neglect of its servants, transport agents or carriers. 
They deny that there had been any such wilful neglect or theft. 
On the case coming up for hearing a discussion took place on 


August 12th, ~ 
“1920, 


*Application for revision of the order passed by J. E. Godfrey, 
Esq, Judge, Small Cause Court, Rangoon. ae 
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defendant’s Counsel urging that they should have a definite 


1920, 


statement with particulars from the plainti# if they alleged JAMNADHAR 


any such wilful neglect or theft by Company’s servants. The 
learned Judge held that there was no admission that the goods 
had been lost while in transit on the Railway and it was not 
therefore necessary for plaintiff to give these particulars at 
“that stage of the case. It was pointed out that it was for the 
Railway to plead and prove that the goods had been lost and 
that then it would be for the plaintiff to prove either wilful 
neglect or theft by, the Company’s servants. Upon this the 
defendants filed an amended written statement in which they 
admitted that 102 bags had been handed over to them and that 
93 only had been delivered to the plaintiff at Rangoon and 
that the remaining 9 bags were lost. They repeated their 
pleas as to being protected by the risk note. On the 12th 
February 1920 defendant’s Counsel pleaded that he was 
entitled to a decree as the risk note was admitted and no wilful 
neglect on the part of the defendants was pleaded. It was 
held that the admitted facts did not go to the extent of showing 
that non-delivery was due to loss and that there should be 
some evidence of this and that that was in fact the only issue 
which could be said to arise on the pleadings. Evidence was 
then called for the defendants and an order was then passed 
that it was clear upon the evidence that non-delivery was due 
to loss; that the plaintiff then asked to be allowed in effect to 
amend his plaint by making other and entirely new allegations 
which properly speaking should have been made at the begin- 
ning. Plaintiff was however allowed to file the reply to the 
written statement that he proposed to’ tender and a day was 
fixed for having the point argued. After hearing Counsel the 
learned Judge held that plaintiff had been given an opportunity 
at the beginning of the case to put in a reply alleging wilful 
neglect or theft and that he had declined to take that opportu- 
* nity and had done so deliberately. He held that to allow an 
amendment at that stage would be to allow the setting up in 
fact of a suit substantially of a different nature. He therefore 
disallowed the application and then proceeded to pass judg- 
ment in dismissing the suit on the ground that the Railway 
were protected from liability by the admitted risk note. : 
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It is now argued before me that the onus of proving that the 
goods were not lost owing to the wilful neglect of the Company 
or its servants or owing to theft by the Company’s servants 
was on the Railway Company, and section 76 of the Indian 
Railways Act is relied on in support of this. Section 76 does 
not deal with the case of risk notes at all. The loss, destruc- 
tion or deterioration of goods having been proved the Railway 
Administration is to be held liable unless they can prove 
circumstances which would exempt them from responsibility 
such as are contemplated by section 72 of the Act. Section 
76 merely lays down that it shall not be for the plaintiff to prove 
how the loss was caused, Counsel further relies on the 
case of the Burma Railways Company, Limited v. E. M. 
Abowath (1). But that case merely lays down that it is for 
the Railway Company to prove that.the goods had been lost 
and in that case the Company did not plead or prove any loss 
such as was contemplated by the risk ncte. 

There can be no question that in cases of this kind it is ‘for 
the Company to prove in the first place that the goods have 
been lost; that is sufficient in the case of an authorised risk 
note to exempt them from all liability unless and until the 
plaintiff establishes those facts specified in the risk note which 
deprive the Railway Company of the freedom from liability 
that they otherwise wouldhave. In the case of the Hast Indian 
Railway Company v. Nilkanta Roy (2) it was laid down that 
the person who says that the case falls within the exception has 
to prove that, when the case comes ofi for trial. The same view 
was taken in the case of the East /ndian Railway Company 
v. Nathmal Behari Lal (3) in which the Calcutta case was 
followed. The facts of that case were almost entirely similar 
to the facts of the present case. “It seems to us, that unless 
it could be shown either that the loss was caused by the theft 
by one or more of the Railway servants or unless it could be 
shown that the loss was caused by their wilful neglect, the 
Railway were not liable having regard to the contract entered 
into with them by the plaintiff. It is said that the onus of 
showing that the loss was not so caused lay on the defendants. 


(1) 10 Bur. LAR. 21. 
42) (1913) LL.R. 41 Cal., 576. (3) (1917) I-L.R. 39 All., 418. 
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We think that this contention is not well-founded; on the 
contrary that the Rai!way were not liable unless the plaintiff 
could show that the loss was occasioned by the theft or wilful 
neglect of the Railway servants.” Not only were these facts 
not pleaded by the plaintiff but he made no attempt to prove 
them and the decision of the learned Judge dismissing the suit 
was therefore perfectly correct unless he was wrong in not 
permitting the plaintiff to amend his pleadings by filing a 
reply to the written statement alleging these facts. As to this 
it must be remembered in the first place that to allow the 
amendment of pleadings is in the discretion of the Court before 
whom the case is being tried and that, provided that discretion 
be exercised in a judicial manner, this Court on appeal or 
revision will not interfere with it. It is perfectly clear that 
from the earliest stage of this case plaintiff was told that it was 
necessary that he should raise such a plea and warned that if 
he refused to do so he would not be allowed to do so at a later 
stage He deliberately declined to do so. Further the case 
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as laid by them was a case founded on conttact and after 


waiting until their case on contract had failed they seek to set 
up acase in tort. It was not acase of a party who through 
ignorance or bona fide mistake or some misapprehension had 
misconceived his cause of action or the form of his suit: here 
there is an omission to plead wilful neglect or theft which was 
deliberate and in such circumstances the Court cannot inter- 
fere with the exercise of the discretion by the’Court below. 
The application is therefore dismissed with costs. 





Before Mr. Justice Maung Kin, Officiating Chief Judge. 
(1) THA LIN, (2) AH KYIN v. P.K.P.L. PALANEAPPA 
FIRM py THEIR AGENT KarupPan.* 
Villa—for Appellant. 
S. N. Sen—for Respondent. 

Possession—Declaration of Title—Nature of decree that can be 
passed when person in possession fails to prove title. 

The question for decision was whether the plaintiff should be allowed 
to succeed ina suit for a declaration that he isthe owner of a certain piece 
of land, when neither side was able to prove his title and the plaintiff 
proved only long possession but for less than 12 years, 

* Appeal against the decree passed by H. A. Brown, Esq., I.C.S., 
Divisional Judge of Myaungmya reversing the decree passed by 
Maung Thein Maung, Subdivisional Judge of Wakéma, - € 
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Held,—that he is entitled toa decree declaring that he is lawfully 
entitled to the land. . , 

Gangaram Chimna Patel v. The Secretary of State, (1895) 1.L.R. 
20 Bom., 798—followed. 

Sharma Churn Roy, y. Abdul Kabeer, (1898) 3 C.W.N. 158; Kedar 
Nath Sanyal v- Raj Nath Neogi, (1899) Ibid, 497; Ismail Arif v. 


- Mahomed Ghous, (1893) 1.L.R. 20 Cal., 834 ; Bhagwansing v. The Secre- 


tary of State, (1906) 10 Bom.,L.R. 571—referred to. 


Plaintiff Chetty sued for declaration that he was the owner 
of the property in suit by purchase from Tha Din. 

Defendant Ah Kyin claimed the land by purchase from 
Tha Lin the second defendant. 

The plaintiff had been in possession for about seven years 
at the time of the institution of the suit and therefore asked 
only for a bare declaration. 

The trial Court held that the propertyewas Tha Lin’s and 
dismissed the suit. 5 : 

The Lower Appellate Court held that the property w as not 
Tha Din’s, the conveyance relied on by the plaintiff not 
covering the land in suit, but it also held that the land having 
been in the possession of the plaintiff for a long time the 
burden was on the Ist defendant to prove his title to the 
property and that he had failed to discharge the same. 

There appears to be no doubt that the plaintiff has failed 
to prove that the property was Tha Din’s when he bought 
it from him. . 

It is equally clear that the Ist defendant has failed to 
prove that the property was Tha Lin’s. 

The oral evidence tendered by Tha Lin is that of men 
of no standing. All that he can be said to have proved is 
that he may at one time have worked some part of the land 
but that he appeared to have abandoned whatever he had 
worked. For seven years he had not been on the land... I do 
not think I need pursue this question of fact any further. It 
was not pressed on me that the findings of the Lower Appel- 
late Court were wrong. The only point on which argument 
was seriously directed was as to whether the plaintiff should 
be allowed to succeed in a title suit without being able to 
prove his title, allthat he has proved being” long possession 
but forless than 12 years. 
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Counsel for the appellants relied on Sharma Churn Roy v. 
Abdul Kabeer (1), and Kedar Nath Sanyal v. Raj Nath Neogi (2). 

In the former it was held by Ameer Ali and Pratt, JJ., 
that where a person has been dispossessed of his land and 
brings his suit after the expiry of six mgnths from the date 
-of dispossession, he must prove his title and cannot succeed 
‘merely on the proof of long possession. In the latter case it 
-was held by McPherson and Stevens, J.J., that where the plain= 
tiff sets up a title and asks for possession of a piece of land he 
-must prove his title and that on his failure to do so it is. not 
necessary to put the defendant to any proof of the title set 

up by him. 

But previous to these two cases their Lordships of the 
Privy Council held in Ismail Ariff v. Mahomed Ghous (3), 
‘that lawful possession of land is sufficient evidence of right as. 
-owner as against a person who has no title whatever and who 
‘is a mere trespasser. d 

Gangaram Chimna Patel v. The Secretary of State(4), is on all 

- fours with the present case. There the plaintiff was in posses- 
“sion of certain land and sued for declaration that the defendant 
had no title to it and that it was his own property. Neither 
side was able to prove his title to the land. But the plaintiff 
had been in possession for ten years and had built a shed on 
‘it. It was held that no declaration of the plaintiff's title could 
‘be made but that on the authority of the Privy Council case 
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sabove cited the plaintiff was lawfully entitled to the land and | 


‘the shed thereon and a decree was passed in these terms. 

In Bhagwansing v. The Secretary of State (5), it was held 
-that possession is itself title in the absence of proof displacing 
the presumption that arises from possession. The man in 
«possession starts with this presumption and it is, therefore, for 
‘the other side to show, not only that the former’s possession 
‘is not evidence of his title but that the latter has a superior 
ititle. » 


For these reasons I would hold that the plaintiff is entitled 
wto a decree declaring that he is lawfully entitled tothe land 


(1) (1898), 3C.W.N., 158. (3) (1893) 1.L.R. 20 Cal., 834. 
-(2) (1899), Ibid, 497, (4) (1895) I.L,R. 20 Bom., 798. 
(5) (1908) 10 Bom. L.R., 571. 
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and this extent I would vary the decree of the Lower Appellate 
Court. As the defendants-appellants haye not made out their 
claim to the land, they will pay costs throughout, 





; . Before Mr. Justice Maung Kin, Officiating Chief Judge. 
(1) MA MYIT, (2) MAUNG PO THAUNG, (3) MA ON, »v.. 
S.C. SARMA.* 


Thien Maung—for Appellants. 
Chari—for Respondent. 

Mortgage—Power of mortgage to sue on the first mortgage after’ 
suit on second mortgage of the same property. 

A person who holds two mortgages on the same property and has. 
already sued on the later mortgage, is not thereby debarred from suing at 
a later date on the earlier mortgage. 

Dhondo Ramchandra Kulkarni v. Bhikaji, (1914) 1.L,R. 39 Bom., 
138—dissented from. 

Subramania Aiyer y. Balasubramania Aiyer, 29 Mad. LuJ., 195 ;. 

Dorasawmi v. Venkata Seshayyar, (1901) 1.L.R. 25 Mad.,. 108; Nattu 
Krishnama Chariar v. Annangara Chariar, (1907) 1.L.R. 80 Mad., 953; 
Radha Krishna Iyer v. Muthusawmy Sholagan, (1908) 1-L.R. $1 Mad., 
530; Govinda Prosad v. Lala Hari Har Charan (1910) 14 C.W.N., 
1053; Sundar Singh v. Bholu, (1898) 1.L.R., 20 All., 322; Atab Para- 
manik vy. Arif Tarafdar 19 Cal."L.J., 590; Kashavram v. Ranchhod, 
(1905) ILL.R. 30 Bom., 156; Bhagwan Das v. Bhawani (1903) 1.L.R. 26: 
All., 14; Govind Hari Dev v. Parashram Mahadev Joshi, (1900) 1.L. 
25 Bom., 161; Mata Din Kasodhan v. Kazim Hussain, (1891) 1.L.R. 
13 All., 432; Sri Gopal v. Pirthi Singh, (1902) I.L.R. 24 All., 4295. 
Gopal Lal v. Banarasi Pershad Chowdhry, (1904) I.L.R. 81 Cal., 
428—referred to. 


On the 13th March 1913 Maung Mya and his wife Ma Myit 
mortgaged the property in suit to Maung Po Kyaw and Ma 
Gyi for Rs. 200 on a registered deed of mortgage. Sub-. 
sequently Maung Mya deserted Ma Myit, and on the 18th May 
1915 Ma Myit and Ma Pwa Kin, who is the daughter of Ma 
Myit and Maung Mya, mortgaged the same property. for Rs.. 
200 on a registered deed of mortgage to the same mortgagees,. 
Maung Po Kyaw and Ma Gyi. The mortgagees sued for and 
obtained a decree on the second mortgage. This decree and the 
first mortgage were assigned by the mortgagees to Sarma. At 
the time an application for the sale of the property had. been: 

* Appeal against the decree passed by Maung Maung, District 


Judge of Pyapon, reversing the decree passed by Maung On Gaing,. 
Township Judge of Bogale. 
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made. The assignee proceeded with it, but the sale of the pro- 
perty was however prevented ‘by the decretal amount being 
paid by Maung Po Thaung and his wife, Ma On. Maung Po 
Thaung and Ma On then pulled down the old house and built 
@ new one on the site. Later, Sarma filed a suit on the first 
mortgage. The defence was that the second mortgage was 

, only a renewal of the first and that the first no longer existed 
and further that there having been a suit for a mortgage-decree 
on the second mortgage, the present suit on the first mort-. 
gage is barred. Two questions therefore arise for considera- 
tiorl :—(1) whether the first mortgage had-been cancelled by 
the second mortgage and (2) What would be the effect of the . 
mortgagees’ failure to sue on, or even refer to, the first mort- 
gage in the previous suit? The first question is oné of fact 
and one has only to refer to the second’ mortgage deed to see 
that that mortgage was made subject to the first. The first 
mortgage is recited and the second mortgage is described as a 
second mortgage “ go8cosacolé ” made in respect of a fresh 
loan of Rs. 200. I do not think it necessary to refer to the 
oral evidence on the point. I would therefore hold that ‘there 
were two mortgages on the same property and that the second. 
was not made in cancelment of the first. 

There is one fact which I should have mentioned, i.c., that 
in the proclamation for the sale of the property it was stated. 
that there was a prior mortgage. 

According to Order 34, Rule 1, all persons having. 
an interest either in the mortgage-security or in the right 
of redemption shall be joined as parties to any suit relating 
to the mortgage. This provision is followed by the following 
explanation :—A puisne mortgagee may sue for foreclosure 
or for sale without making the prior mortgagee a party to the 
suit; anda prior mortgagee need not be joined in a suit to. 
redeem a subsequent mortgage. The explanation seems to 
make it quite clear that in a suit by the puisne mortgagee the 
prior mortgagee need not be added asa party. But it has. 
been, argued that the explanation does not apply to the case of 
a-person having two or more mortgages on the same property 
and that in his case he cannot sue on a ‘subsequent mortgage 
alone, inasmuch as he would have notice of the prior mortgages.. 
In my opinion this argument is fallacious. The explanation 
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1920, does not say that if the puisne mortgagee had notice of the 
Ma ead prior mortgage it will not apply to the case. It seems to me 
s. ©. Sax Sarma, that notice of the prior mortgage is immaterial. 
In Subramania Aiyer vy. Balasubramania Aiyer (1) the 
question in the present case was considered and it was held 
, that a person holding two mortgages on a property may sue for 
sale on the second mortgage reserving his rights under the 
first. The decision was by a Full Bench on a reference made 
by-a Divisiona! Bench of two Judges. There had been a con- 
flict of ruling in the Madras High Court. Dorasawmi v- 
Venkata Seshayyar (2) and Nattu Krishnama Chariar v. 
“Annangara Chariar (3) had answered the question in the nega- 
tive, while Radha Krishna Iyer v. Muthusawmy Sholagan (4) 
had answered it in the affirmative. Hence the reference. The 
cases of Dorasawmi and Natiu Krishnama were based upon 
sections 85 and 61 of the Transfer of Property Act and the 
+. form of decree for sale as given in the Civil Procedure Code 
and at the argument section 99 of the Transfer of Property Act 
was also pointed out as supporting the ruling in. Dorasawmi’s 
case. The Full Bench: held that in so far as Dorasawmi’s 
case depended upon sections 85 and 99 of the Transfer of 
Property Act as they stood at the time of that case, the ruling 
cannot be accepted by reason of the re-enactment by. Order 34, 
Rules‘! and 14, in the Code of-1908 and that it cannot now 
be said that Order 34, Rule 1, requires a prior mortgagee to be 
joined and the property to be sold free of his mortgage whether 
or not the prior mortgagee be the same person as the puisne 
mortgagee. It was also held that the language of Rule 1 shows 
that in the case of a puisne mortgage what is mortgaged has 
to be redeemed, that is to say, that mortgaged property 
consists only of the equity of redemption under the prior 
mortgage and that therefore the form of decree in the Civil 
Procedure Code does not require that on redemption of the 
puisne mortgage, the land itself should be reconveyed free of 
the prior mortgage as well and that the form of decree given in 
“the Schedule cannot therefore be relied on. It was further 
held that section 99 of the Transfer of Property Act as it stood 
at the time of Dorasawmi’s case has been repealed and 


(1) 29 Mad. L.J., 195. (3) (1907) I.L.R. 36 Mad., 353. 
(2) (1901) 1.L.R, 25 Mad., 108. (4) (1908) IL.R. 31 Mad., 530. 





ba | LOWER BURMA RULINGS. 363 


re-enacted in Order 34, Rule 14, and that as the law now stands, 
it only debars the mortgagee from bringing the mortgaged 
property to sale otherwise than by a suit in enforcement of 
the mortgage when such sale is in satisfaction of the mortgage- 
debt itself and not as under section 99, whatever the nature of 
the claim. This shows that the Legislature does not consider 
it desirable except in the cases specified to prevent the mort- 
gagee from acquiring the equity redemption otherwise than by a 
suit upon the mortgage itself and affords a strong argument 
against the imposition of such a restriction by the Court. 
Section 61 of the Transfer of Property Act was held not to 
afford a sufficient reason for refusing to “allow a mortgagee 
suing on a puisne mortgage to sell subject- to the prior mort- 
gage in his favour. -In Gobinda Prosad v. Lala Haricharan 
(5) the Calcutta High Court held that there is nothing in law 
‘to prevent a person who has several mortgages aver the same 
property from bringing a suit on the earlier mortgages without 
joining in that suit his claim under the latest, if he does not in 
such a suit pray for the sale of the property subject to the 
latest mortgage. Sundar Singh v. Bholu (5a), a case of the 
Allahabad High Court, gave a ruling to the same effect. The 
defence has, however, cited Atab Pramanik v. Arif Tarafdar 
(6), Kashavram v. Ranchhod (7) and Bhagwan Das v. Bhawani 
(8) in support of the argument, as also the case of Govind 
Hari Dev y. Parashram Mahadev Joshi (9). In Atab 
Pramanik’s case the two Bombay cases were followed. In 
Kashavram’s case Dorasawmi’s case was followed and the 


1920, 
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learned Judges of the Bombay High Court agreed with the - 


High Court of Madras in Dorasawmi’s case where the latter 
discussed the dictum of the Allahabad High Court in Matadin 
Kasodhan vy. Kazim Hussain (10), viz., that there is nothing in 
the Civil Procedure Code or in the Transfer of Property Act 
which prevents a holder of two independent mortgages over 
the same property who is net. restrained by any covenant.in 
either of them from obtaining a decree for sale on each of 


(5) (1910) 14 C.W.N., 1053. (5a) (1898) 1.L.R. 20 All., 322. 
(6) 19 Cal. L.J., 590, (7) (1905) I.L.R. 30 Bom., 156. 
(8) (1903) 1.L.R. 26 All., 14. (9) (1900) I.L.R. 25 Bom., 161. 


(10) (1891) I.L.R. 13 All., 432. < 
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them in a separate suit. The learned Judges of the Bombay 
High Court also felied on section 43 of the Civil Procedure 
Code of 1882, now Order 2, Rule 2 of the Code of 1908. They 
observed, “‘ Suppose a decree was passed for the plaintiff herein 
and he afterwards sued on the first mortgage, it seems to us. 
that that would be a ‘splitting of his claims’ within the 
meaning of Sir Lawrence Jenkins’ judgment in Govind v.. 
Parashram which section 43 was intended to prevent.” They,. 
however, added “ Regard must be had to the query in Sri 
Gopal v. Pirthi Singh (11).”. Wallis, C.J., who took part in 
the decision of the Full Bench case of Subramania Aiyer v. 
Balasubramania Aiyer remarks with reference to the query of 
their Lordships in Sri Gopal’s case as follows :—“ I think we 
are bound by the decisions of this Court to say that he is. 
entitled to treat them as separate causes of action.” In my 
judgment Kashavram y. Ranchhod in so far as it relies upon 
Dorasawmi’s case cannot now be followed and in so far as it 
relies on section 43 of the Civil Procedure Code, now Order 2, 
Rule 2, it cannot now be followed by reason of the case of 
Dhondo Ramchandra Kulkarni v. Bhikaji (12). The facts of 
the latter case were: A mortgagee had two mortgages of 
different dates'upon the same property. He sued upon the 
mortgage of the later date and had the property sold without 
reference to the prior mortgage. The question was whether 
he could afterwards bring, a suit on the prior mortgage. 
Beaman, J., held that the question could not be answered under 
Order 2, Rule 2, as the causes of action were distinct. In that 
case the learned Judge held that the mortgagee could not 
afterwards bring a suit on the prior mortgage though the causes 
of action for the two suits were distinct and that the answer 


_ depended upon the principle of res judicata. The question is 


whether this case should be followed in so far as it gives the 
answer in the negative upon the principle of res judicata. In 
Sri Gopal v. Pirthi Singh the facts were: To a suit bya 
mortgagee on a mortgage of certain. property a prior mort- 
gagee of the same property was made a party but omitted to 
set up his prior charge and claim to have it redeemed. Subse- 
quently he brought a suit upon his prior mortgage. It was 


(11) (1902) I.L.R. 24 All., 429: (12).€1914) I.L.R. 39 Bom., 138. 
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held that his suit was -res judicata under explanation 2 of 
‘section 13 of the Civil Procedure Code of 1882 and that in the 
‘same way if being a party to a suit on a mortgage prior to his 
‘own he omitted to claim his right to redeem such prior mortgage, 
he would not afterwards be able.to sue for that purpose on the 
mortgage he had omitted to plead. In Gopal Laly. Benarasi 
Pershad Chowdhry (13) the facts were similar to the last case 
cited anda similar decision was given. In Dhondo Ram- 
chandra Kulkarni v. Bhikaji Beaman, J.’ cited Sri Gopal vy, 
Pirthi Singh and went on to say, “In our opinion, precisely 
the same resultis worked out where the puisne mortgagee suing 
on his puisne mortgage is himself a prior mortgagee. By no 
stretch of fictional forms or fictional ideas can it be said, we 
think, that in such circumstances he is not a party to the suit- 
He is just as much a party as though he had been impleaded 
by apuisne mortgagee other than himself. So that where a 
mortgagee holds two mortgages of different dates upon the 
same property, and sues upon the later mortgage, he must be 
-deemed to be a party to the suit ina position to assert any 
rights he might have under his prior mortgage. There might 
be no objection in such circumstances to his reserving those 
rights, as though he andthe prior mortgagee were different 
persons, and so have the property put to sale subject to the 
prior mortgage. But if he makes no mention of his rights as 
prior mortgagee, then he is in the same position, we conceive, 
as a prior mortgagee would be, if being duly impleaded, he did 
not attempt to assert his rights.” On the other hand Hayward, 
J., remarked that the matter was not free from difficulty. He 
states that under Order 34, Rule 1, of the present Civil Pro- 
«cedure Code the prior mortgagee is not a necessary defendant 
and that it is a matter of the choice of the subsequent mort- 
gagee by the expianation to the rule. But he came to the same 
view as Beaman, J., practically on the grounds of expediency. 
With great respect I am unable to follow the learned Judges: 
The two mortgages give rise to two different and distinct 
causes of action. Therefore the suit on the second mortgage 
without reference to the first mortgage is not barred by Order 
2, Rule 2, and tere is nothing in section 11 of the Code which 
relates to res judicata to show that a person who has two 
(13) (1904) I.L.R. 31 Cal., 428. 
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cates of action must bring a suit upon both of them. Tt may 
be expedient and probably just for the mortgagee to sue on 
both his mortgages in one Suit, but that is a matter which 
is left to his option by the explanation to Order 34, Rule 1. So 
that, so far as I am able to see, there are no proyisions either 
in the Transfer of Property Act or in the Civil Procedure, 
Code to show that the present suit is barred. It is quite a 

different thing where a party is actually impleaded and does 

not avail himself of the ground of attack afforded to him there- 
by. Moreover, in this case in the proclamation of sale publish- 
ed in consequénce of the decree in the first suit it was stated 
that the sale was to be subject to the mortgage now sued on, 
so that the defendants have not been unjustly treated at all. 
For these reasons I would dismiss the appeal with costs. 





Before Mr. Justice Rigg 
BA SHEIN v. KING-EMPEROR.* 


Ailes with McDonne}—for Appellant. 
Keith—for Respondent. 

Evidence Act, section 92— Written contract—Admissibility of oral 
evidence regarding—Cheating—Sections 420 and 417, Indian Penal 
Code—, “ fraudulently” and “ dishonestly ” distinguished. 

‘The accused obtained advances for which he gave two pro-hotes for the: 
purchase of paddy, and it was argued that no oral evidence was admissible 
to prove the contract entered into between the parties as the contract had 
been reduced to writing in the shape of these two pro-notes. 

Held,—that the oral contracts for the sale and purchase of paddy was 
independent of the loan made, for which the pro-notes were security, and 
that therefore the complainant was entitled to prove the oral agreement. 

. As. itwas not clear.that the accused, at the time he took the advances, 
intended to cause wrongful loss to the lenders or wrongful gain to himself, 
the conviction was altered from one under section 420, Indian Penal Code, 
to one under section 417, Indian Penal Code. 

Po Yany. Messrs. Mohr Bros. & Co., Lid., 6 L:iB.R., 38, followed. 

J. Reid v. So Hlaing, 5 L.B.R. 241; Jadu Rai and others v. Bhubo- 
taran Nundy and others, (1890) 1.L.R. 17 Cal., 178; Queen-Empress v. 
Lal Mahomed and another, 22 W.R., p. 83; Queen-Empress v. Abbas 
Ali, (1898) I.L.R. 25 Cal., 512; Queen-Empress v. Muhammad Saeed 
Khan (1899) 1.L.Ri 21 All., 115—referred to. 


The appellant, Ba Shein, has been convicted by the Western 
Subdivisional Magistrate under section 420 of the Indian 
Penal Code of having cheated Mr. Ballantyne and dishonestly 


“* Appeal from the order of Clive Gaunt, Esq., Western Sub- 
divisional Magistrate of Rangoon. 
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induced him to deliver a sum of Rs. 15,000. Mr. Ballantyne 19 
is an assistant in the London-Rangoon Trading Company and Ba Suene 
Ba Shein is a dealer in paddy to whom were advanced large Xia 
sums of money to buy paddy for thé firm. The complaint EMrszor. 
sets out that on the 14th March 1919 Ba Shein told Ballantyne ‘os 
that he had 50,000 baskets of paddy in Henzada District for 
sale and that the paddy was ready for delivery. On his 
representation Mr. Ballantyne advanced Ba Shein a sum of 
Rs. 25,000. The accused delivered 5,960 baskets of paddy 
against the 50,000 baskets by the 22nd April, on which day he 
asked Ballantyne for a further sum of Rs. 15,000 and stated 
that paddy sufficient to cover Rs. 25,000 already advanced 
was on its way to Rangoon and that he required the additional _ 
advance to pay for paddy already purchased in connection 
with the contract. It was alleged that it was untrue that paddy 
sufficient to cover Rs. 25,000 was on its way to Rangoon ; and, 
that after receiving the additional Rs. 15,000 the accused failed 
to supply any more paddy. The Magistrate believed the case 
for the prosecution, and an appeal against his finding and 
sentence has been preferred both on the facts and on points of 
law. 

I will deal withthe question of admissibility .of the oraf 
evidence before discussing the facts of the case. The appel- 
lant signed two pro-notes in favour of the London-Rangoon 
Trading Company for the sums of Rs. 25,000 and Rs. 15,000 
advanced to him, and it is argued that no oral evidence is 
admissible to prove: the contract entered into between the 
parties as the contract has been reduced to writing. in the 
shape of these 2 pro-notes. The case of J. Reid v. So Hlaing 
(1) is relied upon as authority. for this proposition and it is 
contended that the later case of Po Yon v. Mohr Bros. & Co, 
(2), has been wrongly decided. The point referred for decision 
in the Full Bench case was whether ina case where a prosecu- 
tion is instituted on the complaint of a private person, section 
92 of the Evidence Act precludes oral evidence from being re- 
corded for the purpose of varying, or adding to the terms of a 
contract between the complainant and the accused when they 
have been reduced to writing. Sir Charles Fox answered the 


(1) 5 L.B.R., 241. (2) 6 L.B.R., 38. 
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reference by saying that ro oral evidence was admissible for 
the purpose of contradicting, varying, or adding to the terms of 
the written contract unles§it came under one or more of the 
‘provisos to section 92 ofthe Evidence Act. I agree with Mr. 
Justice Ormond in thinking that this decision did not go so far 
as to decide that the making of a pro-note by way of security 
fora sum of money ‘ anced or given to the maker would 
shut out oral evidence’ about the purpose for which the money 
had been given. Section 91 of the Evidence Act provides that 
~when the terms of a contract have been reduced to the form of 
a document no evidence should be given jn proof of the terms 
of such contract, except the documentitself. . . . Section 92 

* provides that when the terms of any such‘ contract have been 
proved according to thelast section, no evidence ofany oral 
agreement or statement shall be admitted, as between the 
parties to any such instrument for the purpose of contradicting, 
varying, adding to, or subtracting from its terms. It is difficult 
to see how it can possibly be said in the present case that the 
terms of the contract between the parties had been reduced to 
writing. The pro-note is silent about the contract for the 
purchase of paddy, the quantity to be’supplied, the market rate 
and the time for delivery. It would be impossible to gather 
from the pro-note that there had been any such contract at ° 
all. In Jadu Rai v. Bhubotaran Nundy (8) Mr. Justice 
Trevelyan remarked that in his opinion section 92 of the 
Evidence Act only applied to cases where the whole of the 
terms of the contract have been intended'to be reduced into 
writing. - He remarks, “I think this is shown by the words 
“adding to,’ which appear in that section. If it were not for 
those words,.I. should have been inclined to hold that. section 
92 only excluded evidence contradicting; varying, adding or 
subtracting from such of the terms of acontractf as had been 
reduced into writing.”. That was a case in which the parties 
had entered into bought-and-sold notes for the delivery of 
some copper. The defence sought to show by oral evidence 
that the contract was for delivery of the copper if a certain 
portion of each of the successive deliveries should in the aggre- 
gate amount to the quantity to be delivered. It was held on 

(3) (1890) 1.L.R. 17 Cai., 178. 
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appeal that-the oral evidence was inadmissible on the ground 
that the agreement would be inconsistent with the terms of 
‘the notes which were the contract between the parties. The 
learned Judges on appeal did not say that had these notes not 
contained the terms of the contract, oral eyidence would have 
been inadmissible. Proviso 2 to section 92 of the Evidence 
Act allows proof of any separate oral agreement about any 
matter on which a document is silent and which is not incon- 
sistent with its terms, and it provides that the Court must 
have regard to the degree of formality of the document. The 
pro-note is not a form of representation of the terms of a con- 
tract for the ‘sale and purchase of paddy between ‘parties, 
These notes are complete contracts in themselves and are 
treated as security for the advances made. The oral 
‘contract for the sale and purchase of paddy is independent of 
the loan made -and secured by execution of the pro-note. I 
“therefore think that the case of Po Yon v. Mohr Bros. & Co., (2) 
has been rightly decided and that the plaintiff was entitled 
to prove the oral agreement. 

The witnesses to the oral agreement between the parties are, 
Ballantyne and Ban Tin, the cashier of the firm. Ballantyne’s 
evidence has been objected to on the ground that his knowledge 
of Burmese is so imperfect that he-had to depend for his 
information about the negotiations between Ban Tin and Ba 
Shein on the evidence of Ban Tin, The Magistrate thought 
Ballantyne’s knowledge of Burmese was probably sufficient to 
enable him to follow a conversation. To set the matter at rest 
Mr. Ballantyne attended at the hearing of the appeal and was 
examined by my clerk and myself about his knowledge of 
Burmese, and I am of opinion that although he speaks it very 
imperfectly he has sufficient knowledge to enable him to follow 
such a conversation as took place between Ban Tin and the 
appellant and to understand the gist of it. Ban Tin says that 
he is sure that Ba Shein said he had already bought 50,000 
baskets of paddy, when he first interviewed Ballantyne about 
selling it to the Londcn-Rangoon Trading Company. Ballan- 
tyne says that Ba Shein told him he had paid earnest money for 
the purchase of 50,000 baskets of paddy. It is improbable that 
Ba Shein was in a position to pay outright a sum of Rs, 65,000 


1920, 


Ba Sugin 
2. 
Kine- 
EMPEROR. 


1920. 


Ba Surin 
v. 
Kinc- 


EMPEROR. 


370 LOWER BURMA RULINGS. [vou 


for this paddy, and I have no doubt that all that he intended 
to say was that he had paid earnest money. Nothing, how- 
ever, turns upon this discrepancy because Ba Shein is not 
charged with cheating Ballantyne and dishonestly inducing 
him to advance Rs. 25,000. Ba Shein undoubtedly entered 
into a contract for the purchase of 50,000 baskets from 
Henzada. Ballantyne states that between.the 14th March and 
22nd April 5,960 baskets were supplied by Ba Shein towards. 
the discharge of this contract. In Statement B to the plaint 
in Civil Regular No. 135 of 1920 of this Court the London- 
Rangoon Trading Company gave Ba Shein credit for 10,542 
baskets. ‘Even if the whole of this paddy be credited’ to the 
amount he supplied from Henzada, Ba Shein was consider- 
ably in arrears of the supply of the amount contracted for. 
Ballantyne says that he saw Ba Shein frequently and Ba Shein 
told him that the paddy was being loaded in boats. On the 
22nd April Ba Shein told him that all the paddy was on its: 
way to~ Rangoon. and Ballantyne thereupon advanced 
Rs. 15,000 asa further payment towards the centract. Ban 
Tin says, that when Ba Shein asked for more money, Ballan- 
tyne told him that he could not advance it as he had already 
given him -Rs, 25,000 and he had only received 5,000 baskets. 
The accused then said sufficient paddy was on its way to cover 
the Rs, 25,000 andasked for Rs, 15,000.for other payments at 
various places in the Henzada District. In cross-examination 
he stated that when Ballantyne objected to make any further 
advance the accused said that some paddy was on its way to 
square the Rs. 25,000 advanced. He goes on “ Mr. Ballantyne 
refused further advance. He then asked for Rs. 15,000 for other: 
payments in the jungle. He said nothing else. When he 
came for money, he entered into no fresh contract.’ When 
he was recalled by -Mr. McDonnell, Ban Tin said that 
Rs. 15,000 were given for the purpose of fulfilling the contract 
for 50,000 baskets. The evidence in cross-examination has not 
been very clearly recorded. Reading it as a whole, I think the 
only interpretation to be put upon it is that Ballantyne first 
refused any further advance and was then told that paddy was. 
on its way to Rangoon in sufficient quantity to cover the 
advance of Rs. 25,000, Ba Shein then stated that he had 
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other paddy in Henzada which he had bought and induced 
Ballantyne to advance him another Rs. 15,000. It is clear that 
the conversation only referred to the Henzada contract. Ba 
Shein’s account of the transaction was that the advance was 
for paying for repairs to cargo boats and other expenses and 
not for paddy, but this is incredible. On. the 22nd April the 
accused delivered 2,429 baskets. Even if allowance be made fo 
this additional supply of paddy, the accused only delivered in 
all to the firm 14,394 baskets as against 19,000 odd baskets due 
on the Henzada contract apart from any other contracts 
still unfulfilled. It is admitted that the appellant supplied no 
paddy to account of this fresh advance. On the 18th or 19th 
May he paid the firm Rs. 10,000°and promised to return all the 
outstandings against him. The firm took no action against 
him until the 1st April 1920 when this criminal case was 
launched. On the 16th March they had filed a Civil Suit for 
the recovery of Rs. 41,000. The explanation of the delay in 
filing the criminal prosecution is that the firm were waiting to 
see whether the accused would be able to pay their debt, and 
when he failed to do so, they prosecuted him. It is admitted 
that no prosecution would have been instituted, if the appel- 
Jant had paid the whole or thé greater part of what he owed 
the Trading Company. I do not think there is any reason for 
supposing that the prosecution was launched with a view to 
bring pressure to bear on Ba Shein. The case is a non- 
compoundable one and the Trading Company cannot derive 
any financial benefit from the conviction of the appellant. 
The delay in making the complaint before the Magistrate is 
not, I think, sufficient ground for supposing that Ballantyne 
and Ban Tin have committed perjury in order to avenge the 
firm for their alleged losses. No such suggestion was put 
forward in the grounds of appeal which are mainly confined to 
the legal’ objections to the correctness of the conviction. 
Whatever may be said about the conduct of the London- 
Rangoon Trading Company in delaying to prosecute Ba Shein 
until they found there was no money to be obtained from him 
and his friends, is irrelevant to the question of Ba Shein’s 
guilt, unless such conduct points to a determination to secure 
at all costs. and by any means his conviction, and thus casts 
24 
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discredit upon the evidence against him. There is no reason 
for attributing so base motives tothe complainant firm and no 
“suggestion of the existence of such motives has been made. 
The Magistrate was satisfied that Ballantyne and Ban Tin 
were truthful witnesses, and I accept his conclusions, on the 
facts of the case. > 
The next question is whether those facts justify a finding 
that Ba Shein cheated Ballantyne and thereby dishonestly 
induced him to deliver asum of Rs. 15,000. The definition of 
cheating in section 415 of the Indian Penal Code is as 
‘ follows :-— 
“Whoever, by deceiving any person, fraudulently or 
-dishonestly induces the person so deceived to deliver any 
property to any person, or to consent that any person shall 
retain any property, or intentionally induces the person so 
deceived to do or omit to do anything which he would not do 
or omit if he were not’so deceived, and which act or omission 
causes or is likely to cause damage or harm to that person in 
body, mind, reputation or property, is said to cheat.” I am not 
concerned now with the second portion of this definition, as 
Ballantyne suffered no harm or damage in consequence’of the 
appellant’s conduct. The essential elements of the offence 
under the first portion of the definition are (1) the practising 
of deceit, (2) the intention at the time it was practised either to 
defraud the person deceived or to cause wrongful loss or gain 
i.e., loss or gain by illegal means; with the result thatproperty 
is delivered or consent to its retention is obtained. In Lal 
Mahomed v. Queen Empress (4), Couch, J., expressed the opinion 
that there is no difference between ‘fraudulently’ and ‘dis- 
honestly’ in the difinition of cheating. But a distinction 
between the two terms was recognised by the Calcutta High 
Courtin the Full Bench case of Abbas Ali v. Queen Empress (5), 
where the learned Judges remarked “ The word ‘ defraud’ is of 
double mieaning in the sense that it either may or may not 
imply deprivation of property. . . . If it be held that 
‘fraudulently ’ implies deprivation, either actual or intended, 
then that word would perform no function that would not 
have been fully discharged by the word ‘dishonestly ’ and its 
(4) 22 W.R., B. 83. (5) (1898) 1.L.R. 25 Cal., 512, 
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use would be mere surplusage.” In the Penal Code there isa 
separate definition for each expression, and ia many sections 
of the Code they are used as alternatives. In Muhammad 
Saeed Khan v. Queen Empress (6), Bannerji, J., cited theremarks 
of Sir James Stephen in his History of the Criminal Law Volume 
2, page 121, in which that fearned author says:—“I shall not 
attempt to construct a definition which will meet every.case 
which might be suggested, but there is little danger in saying 
that whenever the words ‘fraud’ or withiintent; to defraud’ 
or ‘fraudulently’ occur in the definition of a crime, two 
elements at least are essential to the commission of a crime, 

viz., (1) deceit or an intention to deceive or in some cases, 
mere secrecy, and (2) either actual injury or possible injury, 
or an intention to expose some person either to actual injury 

or a risk of possible injury, by means of that deceit or secrecy 

+... . Apractically conclusive test as to the fraudulent 
character ofa deception forcriminal purposes is this: Did the 
author of the deceit derive any advantage from it which he could 
not have had if the truth had been known? If so, it is hardly 

possible that that advantage shou!d not have had an equivalent 

in loss, or risk of loss, to some one else; and if so, there was 

fraud. In practice people hardly ever intentionally deceive each 
other in matters of business for a purpose which is not frau- 
dulent.” In paragraph 4243 of his “ Penal Law of Inéia” (2nd 
edition), Dr. Gour says: “The term ‘fraudulently’ may be 

defined to imply an intent to deceive in such a manner as to 
expose any person to loss, or risk of loss.” The term ‘dis- 

honestly’ implies a deliberate intention to cause wrongful gain 
or wrongful loss, and when such an intention is proved, and is 
coupled.with cheating and the delivery of property, the offence 
is punishable under section 420 of the Indian Penal Code, in 
which the word ‘ fraudulently’ finds no place. A, for example, 
may by a false representation induce B to advance him a sum 

of money, in such circumstances that A is aware that he is 
exposing B to considerable risk of loss, but without the intention 
of causing. wrongful loss: A would be acting fraudulently, 
and if he intended to cause wrongful loss, would be acting dis- 
honestly. In the former case he would be punishable under 
section 417 of the Indian Penal Code and in the latter under 

» (6) (1899) 1.L.R. 21 All, 115, 
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section 420. Now in the present case in, March Ba Shein had 
through his agents paid advances for the supply of paddy, but 
as the paddy was not paid for within the stipulated time, in some 
cases the contractors refused delivery. The market was rising. 
Maung Pu says that in Tagu (April) it was about Rs. 150 or 
Rs. 160 a hundred baskets and was higher in Kason (May). 
He states that about the 30th March, he returned Ba Shein 
Rs. 15,000 as the paddy sellers repudiated their contracts, 
There can beno doubt that Ba Shein’s representations that 
paddy sufficient to’cover the Rs. 25,000 advance was on its way 
to Rangoon, and that he wanted Rs. 15,000 to, pay for paddy 
purchased in the District were both false and that he knew them 
to be false. He must aiso have been aware that he would not 
have had the advance made to him but for these misrepresenta- 
tions and that he was gaining an advantage to himself and 
exposing the London Rangoon Trading Company to a serious 
risk of loss by receipt of the advance. He was therefore acting 
fraudulently, and has committed an offence under section 417. 
He returned Rs. 10,000 out of the Rs. 15,000 advanced, but he 
has not shown what became of the remaining Rs.5,000. His 
intention at the time he took the advance may not have been 
to cause wrongful loss to the Company, or wrongful gain for 
himself; he may have hoped fora favourable turn in the 
market price; and I am therefore doubtful whether section 
420 applies to his case, and acquit him of the more serious 
charge. The conviction is altered to one under section 417 of 
the indian Penal Code and the sentence reduced to one of 1 
year’s rigorous imprisonment and a fine of Rs. 1,000 or in 
default 3 months’ further rigorous imprisonment. 
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Before Mr. Justice Maung Kin, Acting Chief Judge, and Mr. 


Justice Rigg. Viney iinet 
= 3 Ne 
KING-EMPEROR v. (1) A. YANKAYA, (2) C. NARCHIYA, "1585" 
_ (3) SULAMAN. 10. seseae eax 


Criminal Procedure Code, section 259—withdrawal from prosecution 92% 
in non-compoundable.cases. 

Non-compoundable cases can only be withdrawn under sections 494 and 
495 of the Criminal Procedure Code and not by private prosecutors. 

King-Emperor v. A. Yankaya and 2 others—referred to. 

The following reference was made by the Sessions Judge, 
'Hanthawaddy, to the Chief Court of Lower Burma under sec- 
tion-438, Criminal Procedure Code :— 

In this case a complaint was filed under section 384 of the 
Indian Penal ‘Code, and summons was issued against the 

-accused under that section. Subsequently the parties appeared 
before the Court and the complainant filed a petition asking to 
“be allowed to withdraw from the prosecution on the ground 
‘that his witnesses were ill. 

The defence is not compoundable but the Magistrate held 
that even so it was open to the complainant to withdraw from 
the prosecution. He accordingly allowed the petition and dis- 
-charged the accused “ for want of prosecution.” 

_ The authority he cites for this action is the case of King- 
Emperor v. Nga Aung Nyun (1). 

~ That ruling certainly lends supports to the Magistrate’s 
-view. It was ordered that the complainant in a case under 
section 354 of the Indian Penal Code, should be summoned - 
and asked if she really wished to withdraw from the prosecu- 
stion and it was said “If so—the} accused could be discharged 
for want of prosecution.” 

In my opinion no such withdrawal by a private prosecutor 
in a non-compoundable warrant case is pertnissible. The only 
provision in the Criminal Procedure Code which authorises 
withdrawal in such cases are sections 494 und 495. The former 
-applies only to the Public Prosecutor. In section 495 (2) the 
power of withdrawal is given only to “any such officer” as is 
-described in the first clause of that section, There is no pro- 
-vision giving such a power to a private prosecutor. 

(1) 2 L.B.R,, 165. 
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The present case is not an important one and I do not sug- 
gest that it is necessary to interfere with the Magistrate’s 
order, But it does seem to me that the above cited ruling is 
likely to mislead Magistrates, and that it is desirable to have 
the question reconsidered. The effect of allowing withdrawal 
in such cases as the present is in effect tc abolish the distinc- 
tion between compoundable and non-compoundable cases, 

It may be noted that there is an obvious error in the head- 
ing of that ruling, the word “ non-compoundable” being used 
nstead of “compoundable.” 

I submit the proceedings to the Chief Court for such orders. 
as the Honourable Judges may see fit to pass. 

The opinion of the Bench was as follows :— 

No appearance by the accused. 

We agree with the learned Sessions Judge that the order of 
the Magistrate discharging the accused for want of prosecu- 
tion is wrong. The case was a non-compoundable one, triable 
according to the procedure for warrant cases. Section 259, 
Criminal Procedure Code, permits a Magistrate in his discre- 
tion to discharge an accused person, when the case is com- 
poundable and the complainant is absent. If it was intended 
in King-Emperor v. Aung Nyun (1) to lay down any different 
rule, we dissent from it. Non-compoundable cases can only 
be withdrawn under sections 494, 495 of the Criminal Procedure 
Code and not by private prosecutors. 





Before Mr. Justice Maung Kin, Officiating Chief Judge, and 
Mr. Justice. Rigg. ° . 
(1) SHWE. KIN, (2) SAN THEIN, (3) MA THEIN TIN, 
(4) MA HLA KIN, minor By HER GUARDIAN ad-litem 
Ma Tuern Tin: v. MAUNG SIN. * 
Dantra—for Appellants. 
Sin Hla Aung—for Respondent. 
Buddhist Law—Adoption—Keittima form and Apatittha form 
of— , 

The Burmese equivalent of the English word ‘ adopted’? does not 
clearly give tiie idea of adoptionas one’s own child as the English word. 
may.- There isa distinction between adoption with a view to inherit and 
adoption out of pity, the: former being known as the keittima form and 

* Appeal against the decisionofD. D. Nanavati, Esq., LE.8.3 
District Judge of Hanthawaddy. , 
: (1) 2 L.BsR., 165, 
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the latter as the apatittha form. Further the treatment of a child by its 
alleged adoptive parents‘does not necessarily raise any presumption that 
the adoption was witha view to inherit when the child and its alleged 
adoptive parents are closely related. 

Maung Tha So v. Lu Pe, 11 B.L.T., 246—referred to. 

Maung Kin, O.C.J.—The point for consideration in this 
appeal is whether Maung Shwe Din and his wife, Ma Nan Ton, 
adopted Ma Kin as their daughter with a view ‘to. inherit 
from them. 

The appellants, Maung San Thein, Ma Thein Tin and 
Ma Hla Kin are the children of Ma Kin and they claim to be 
interested as heirs in the estate of Maung Shwe Din and 
Ma Nan Ton, not only because their mother was adopted by 
the old couple but also because they were ‘themselves adopted 
by them after the death of their mother. Their claim to have 
been adopted after the death of their mother may be dismissed 
at once, as there is no evidence to establish it. The alleged 
adoption of Ma Kin is claimed to have been proved by the 
evidence of persons present at the actual adoption, by admis-. 
sions made by Maung Shwe Din to various people, by conduct 
on the part of Shwe Din towards Ma Kin and her children and 
by evidence claimed to amount to that of publicity and noto- 
riety of the alleged relationship. . 

The facts which are either admitted or satisfactorily proved 
are the following :—Ma Kin was the daughter of Ma Nan On 
and Maung Tha Maung. | Ma Nan On and Ma Nan Ton were 
sisters. After she was born Ma Kin’s parents were separated. 
Subsequently Ma Nan On married Maung Pha. Not long 
after her second marriage Ma Nan On died. Ma Kin lived in 
the house of Shwe Din and Ma Nan Ton, when she was quite 
small, She coutinued to live there and was married there to- 
Maung Aung Kyu. After her marriage she continued to live 
in the house till her death. She left the 3 children above- 
named. After her death Aung Kyu left the house but the 
children remained on and lived there till the death of 
Maung Shwe Din. Of Ma Kin’s 3 children, the boy, 
Maung San Thein, was entered into the priesthood by 
Maung Shwe Din. After the death of -Ma Nan Ton which 
took place some years ago Maung Shwe Din married Ma Nge 
and after her death he married Ma Ma who predeceased him.. 
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At tne time Ma Kin lived in the house of Maung Shwe Din 
and Ma Nan Ton, they had no children and it does not appear 
that they ever had any children of their own. 

The evidence as to the actual adoption is that of 3 with- 
nesses, viz, Maung Pha, Ma Kin Gyi and Maung Tha Ku. 
The lugyis who are said to have been present are all dead. 
Maung Pha is Ma Nan On’s second husband. He says he 
gave Ma Kin in adoption to Shwe Din and Ma Nan Ton when 
she was 3 years old,~ because they said they wanted to make 
her their heir and asked for her for that purpose and that 
after the adoption Ma Kin went over to the Kouse of her 
adoptive parents and lived there. Later in his evidence he 
said that he and Ma Nan On gave the child away and that 
Ma Nan On was very anxious to.do so. After the adoption 
the witness ceased to have any further relationship with Ma Kin. 
He is now a hired labourer and is obviously unreliable unless 
he is corroborated by independent evidence. He says that 
besides the lugyis who are dead, Saya Pe Gyiand Ma Kin Gyi 
were present but Saya Pe Gyi does not in his evidence claim 
to have been present at the adoption. Ma Kin Gyi speaks to 
being. present at the adoption when Maung Pha gave the 
‘child away and says that Ma Nan On had died when 
the’child was given in adoption, thus contradicting Maung Pha 
who says that his wife was anxious that the child should be 
given away. Ma Kin Gyi further says that when she saw 
Ma Kin in Maung Shwe Din’s house the child was 8 or 9 
years old. The witness isa resident of Tadaywa where the 
parties lived during the time material to this case and is now 
72 years old, and one would expect her to be in a position to 
speak to the publicity of the alleged relationship between 
Ma Kin and Maung Shwe Din but there is not a word about it 
inher evidence. In my opinion sucha witness as Ma Kin. 
Gyi is not entitled to any weight in regard to such an impor- 
tant transaction. There isno reason shown why she should 
have been present. She does not claim to have been a parti- 
cular friend of any of the- parties to the transaction. Her 
evidence lacks details such as would be expected and tin my 
opinion it is unconvincing. .Maung Tha Ku is a man of 65+ 
‘He has no occupation. He was born in Tadaywa and has 


“always lived there. He says he was present at the adoption 
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and that Ma Kin was 2 or 3 years old at the time. He himself 
was about 20 years old. He just happened to be present when 
the important transaction occurred. He appearstobe certain 
that both Ma Nan On and Maung Pha were present. He was 
not mentioned by Maung Pha as one of those present. On 
this own showing he would then he too young to have been 
called in to witness the transaction. He is a man of no 
* standing at all. He too does not speak about the publicity of 
the alleged relationship. He has always lived in the village 
and has been a ten-house gaung and if the general repute in 
the village wasthat Ma Kin was the adopted daughter of 
Maung Shwe Din and Ma Nan Ton, he should have been ina 
position to speak about it. In my opinion it iseasy to obtain 
such evidence as his and it is not safe to rely on it. It seems 
‘to me to be extremely doubtful that a formal adoption such as 
thése witnesses have spoken to ever took place, because there 
is an entire absence of evidence of repute at or about the time 
‘of the alleged adoption, Maung Pe Gyi,a man of 80 and a 
resident of Tada, says that Maung Shwe Din told-him some 
forty years ago that he had adopted Ma Kin as his daughter 
and that Shwe Din treated her as his own child. He came to 
‘know of the adoption, because Shwe Din told him about it. 
‘He does not appear to have had any knowledge of it before 
then. According to him Ma Kin would be about 10 years old 
at the time Shwe Din told him. As regards the notoriety of 
the relationship he says that after he had been told in this way 
he also heard of it in the viilage. He admits that Shwe Din 
‘was not in the. habit of telling him about his business or family 
affairs and he does not tell us what led to the conversation 
about Ma Kin. His evidence appears to show that he knew 
practically nothing about Ma Nan On and Maung Tha Maung. 
He has no personal knowledge of Ma Kin’s marriage and does 
not appear to have been a particular friend of Maung Shwe 
Din. He is by occupation a physician and is- apparently of 
not very good standing. He states definitely that Ma Kin was 
treated by Shwe Din as his own child but has to admit that 
he cannot say how Shwe Din would have treated Ma Kin 
merely as'a niece. Maung Pu Ke is alsoa witness who was 
told by Shwe Din that he had adopted Ma Kin. He says this 
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4 pire! was before Ma Kin’s marriage, but he was not presént at her 
Suwe Kin marriage nor was he invited to it. He does not appear to 
Mitone Siw, know much about Ma Kin till after she was thirteen or four- 
as teen years old, because only then did he come to know that 
Ma Nan On was Ma Kin’s mother and sister of Ma Nan Ton, 
He does not know where Tha Maung and Ma Nan On ‘lived 
and where the latter died. He first saw Ma Kin when she was. 
twelve or fourteen years old, and did not know before that 
she had been adopted by Shwe Din. Apparently the witness 
did not knw ‘anything about the adoption until Ma Kin was 
about to marry. _He also says that after he came to know of 
Ma Kin’s relationship with Shwe Din he came to.know that 
all the village also knew of it. He is a man of 74 anda resident 
of Tada and should, I think, have known much more about the 
alleged relationship than he professes to do in his evidence, and 
in my opinion if the adoption had taken place as alleged and 
all the village knew of it, it is rather strange that this witness 
should have come to know of it only when he was told of it by 
Shwe Din before Ma Kin’s marriage and the conversation he- 
reports between him and Shwe Din about Ma Kin lacks details, 
inasmuch as he merely says,- “Shwe Din told me before Ma 
Kin got married that he had adopted her.” He says nothing 
about what led to this conversation, so that, if Shwe Din did 
tell him about the position of the child in his house, the Court 
would be in a position’ to say what would have been the posi- 
tion assigned to her by Shwe Din. Ifthe case was that Pu Ke 
and Shwe Din were great friends and were ona particular 
occasion talking about their domestic affairs and in particular 
as to what would happen if Shwe Din died and this led to the 
conversation about Ma Kin there would be some re&son for 
attaching some weight to the witness’s report, but that does 
not appear to be “the case.at all. Maung Shwe Din might 
have told Pu Ke that he was bringing up his wife’s niece or that 
he was giving her shelter and protection and the witness 
might have magnified Shwe Din’s statement into something 
more than he meant to say. We now come to the evidence of 
U Wuria. The witness. is 66 years old andisa pongyi. He- 
has been at Tada for twenty-eight years. He counted Shwe 
Din.and Ma Kin among his supporters. He says about 
twenty years ago he met Ma Nan Ton and Ma’ Kin at the: 
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Shwedagon Pagoda and that Ma Nan Ton informed him that 
she had come with her daughter, Ma Kin, to Rangoon to buy 
bazaar. He also says that it is said in the village that Ma Kin 
had been adopted by the old couple. He makes out that he at 
first thought that Ma Kin was Shwe Din’s daughter but he had 
not enquired about her as Shwe Din was not at first one of his 
supporters and when he did enquire about her Shwe Din told 
him that she was a daughter of Ma Nan Ton’s sister and that 
he and his wife had adopted her. He does not tell us when 
this was but he says that when he first saw her in Shwe Din’s 
house Ma Kin was seventeen or eighteen years old and that 
this was about twenty years ago and before she was married. 
He spoke to Shwe Din about her four or five years later. So 
that Ma Kin must have been well over twenty years age when 
the pongyi asked Shwe Din about her. Thus it is clear that 
he knew nothing about her, who she was and what she was to 
Shwe Din, before his enquiry. He produces Exhibits 4 and 5 
which are tapes used for binding palm leaf manuscripts. I¢ 
appears that in 1275 B.E. Shwe Din began to think about 
making a big ahlu. Amongst the things he wanted to give 
away were scriptures, an image and a brass bell. The pongyi 
says he went up to Mandalay to buy scriptures. He appears to 
have bought altogether eight sets of scriptures. Of these, only 
two sets were bound by the tapes, that is, one tape for each 
of these two sets. One of the tapes has an inscription woven 
in it giving the names of the people who were the donors. The 
donors were Shwe Din, Shwe Kin, tMe 1st appellant, the eldest 
grandson Maung San Thein and Ma Thein Tin and Ma Hla 
Kin. The other tape gives no names but it is stated on it ina 
general way that Shwe Din and his sons and daughters were 
the donors. U Wuria says that he was instructed by Maung 
Shwe Din to insert the names of the donors in the tapes and 
that he did so in one of them. It is rather strange that similar 
tapes cannot be produced for the remaining six sets of scrip- 
tures. The bell has an inszription on it, but only the name of 
Maung Shwe Din is mentioned as the donor. (See Exhibit 6 
which is a true copy of the inscription). The pongyi composed 
it, but he says it was not under instructions from Shwe Din 
and he did this on his own responsibility. One would have 
thought that if he had been given instructions to have the 
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names of the children of Ma Kin woyen in the tapes he would 

naturally” have put their names in the’ inscription which he 

composed, but he gaye his reasons for not doing so in [the 
following sentence in his evidence: “As all the names had 
been entered on the tape, Exhibit 4, I did not think it necessary 

to repeat them in th2 inscription on the bell.” I am unable - 
to accept this statement at all. An inscription on the bell 

containing all the names of the donors would have been a more: 
permanent memorial oftheir joint charitable act than an inscrip- 
tion on a tape. Much reliance has been placed upon Exhibit 4.. 
Taking it by itself it does not mean very much in the case. It 
only means that there were 5 persons giving an ahlu and the 
word ‘' ¢{:§:” placed before Maung San Thein’s name does. 
not really indicate much in favour-of-the adoption, because 
the 3 young people were Shwe Din’s grandnephews and there 
is no other word but “. es” to apply to them (“ cfgs means 

ordinarily grandchild”). The pongyi himself admits and it is. 


’ perfectly correct that there is no word for grandnephew in the 


Burmese language and that the son of a niece would be called’ 
grandson by his granduncle. The witness also says that 
nephews and nieces are sometimes but seldom called sons. 
and daughters respectively, especially if they had lost their 
own.parents. I think the pongyi would have been nearer the 
mark had he not put in the words “but seldom.” The witness. 
states in one part of his evidence :— “The rumours I heard in 
the village were to the effect that Ma Kin was a keittima 
adopted daughter. It means the same thing as ‘ egro>%00058’ 
That is whyI did not use the word ‘keitlima’ before.” 1 
think it very doubtful that villagers would use the word 
“keittima” and I think the pongyi is at least exaggerating 
when he put “ keittima” into the mouths of the villagers. So. 
far as I know good pongyis do not care to give evidence and 
generally ‘avoid being placed in a position such as would 
afterwards render them liable t appear as witnesses ina 
Court of Justice. U Wuria has given evidence in another 
adoption case when he produced a tape similar to Exhibit 4 in 
support.of the adoption. I do not say that there was anything 
swrong in that, nor is there anything wrong in giving evidence 
in this case. Pongyis like others must obey the orders of the 
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Court and when theylare summoned to attend Courts they are 
bound to do so. But he has allowed a divorce deed to be 
drawn up in his kyaung,although he says he had nothing to do 
with it. He has given evidence with regard to’another -docu- 
ment which was executed in hislkyaung at the same time as 
the divorce deed. I do not consider that Exhibit 4 helps the 
case of the claimants, because there was nothing unusual in 
Maung Shwe Din’slincluding the names of his grandnephews and 
grandnieces as.co-donors with him. He was losing nothing by 
doing so and according to the religious belief the others may 
gain much thereby. The ahin was not ‘brought to a com- 
pletion till 1277 B. E. and Shwe Din died in the following year. 
It is not far-fetched to suggest that the tape might have heen 
made forthe purpose of this case and Mr. Dantra for the 
claimants argues that that suggestion is tantamount to saying 
that the pongyi was a party tofthe conspiracy, but I do not think 
it necessary to allegelany conspiracy against the pongyi. There 
are indications in his evidence that he has a leaning in favour 
of the claimants and, if the suggestion is well-founded, he may 
have been induced to believe Exhibit 4 to be the one he ordered 
and that when he gave the order he imentioned these names. 
The next witness is Maung Po, He is only forty years of age 
He says he was present at Shwe Din’s marriage with Ma Nge, 
There were lugyis present on the side of the bride and they 
asked Shwe Din who -his heirs were and that Shwe Din said 
that he had a keittima daugther, Ma Kin. This marriage, 
according to the witness, was 8 or 9 years ago. He does not 
say what had become of the iugyis who asked the question and 
he is the only witness on this point on the side of the clai- 
mants. He tells a cock and bull story of how he came to be 
present at the marriage. -I think he is obviously a false 
‘witness. Maung Wa is another witness for the claimants. 
He is 56 years old and has been 30 years at Tada. About 
5 years before Shwe Din’s death he was asked by Shwe 
Din to witness a document by which he was giving 22 acres. 
of land to his grand children. He also says that Shwe 
Din told him that Ma Kin was his adopted daughter and 
that this was at the time of the execution of Exhibit 1. 
He further says that this was 4 to 8 years after he had 
first seen Ma Kin, but he canno say what her age was then 
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and can only say that she was grown up and that before Shwe 
Din told him ofthe adoption he thought she was his own 
daughter. Taking his evidence to be wholly true, it appear 
that for many years after Ma Kin -was left in the house of 
Shwe Din the witness did not know of the adoption. He 
merely says that Shwe Din told him that he had adopted Ma 
Kin but he does not tell us for what purpose and probably he 
did not question Shwe Din on the point. Where such a witness 
fails in doing this it is doubtful whether his evidence-is of 
any value because the Burmese equivalent of “adopted” 
a cgrors0095, ” does not clearly give the idea of adoption as 
one’s own child as the English word may. Even in the 
Dhammathats there is a distinction between “ coo2Ssregiche 
Ggd regsor%ec020028” and ' Goor050q2gs02xc003000801” _The 
former expression means an adoption with a view to inherit and 
the latter merely brought up out of pity, the former being 
known as the keittima form and thelatter as the apatittha form. 
So that the conversation such as is reported by Maung _Wa 
‘on one occasion without any details as to what led to it is not 
good enough to support a claim for keittima adoption. The 
next witnesses are Aung Dun and Ma Tin Hlaing who are 44 
cand 52 years of age respectively. Aung Dun professes to have 
been Ma Kin’s playmate. He says once he hada dispute 
with another boy as to whether Ma ?Kin was Shwe Din’s own 
daughter; so he went and asked Shwe Din about it and he was 
told that she was his adopted daughter. His evidence is obvi- 
ously useless. Ma Tin Hlaing says ske first saw Ma Kin when 
she was about 17 years old and that in 1257 B.E., that is about 
25 years ago, Shwe Din and Ma Nan Ton told her that they 
had adopted Ma Kin. Ma Kin was at the time living with the 
old couple and treated as their daughter. She isa bazaar 
seller and of no standing. My remarks as to the necessity of 
having details of the conversation apply to this witness also. 
Maung Gyi, who describes himself'as a playmate of Ma Kin, 
‘speaks about people saying that Ma Kin was Shwe Din’s 
adopted daughter. He is aman of no standing. He follows 
a doctor to learn eye-doctoring, but has not so far treated any 
patient for any eye-disease. The father of the claimants is 
Aung Kyu. He says he believed that the old couple were Ma 
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Kin’s natural parents when he marzied her but he learnt later 
on that they were not her natural parents but that they had 
adopted her with rights of inheritance. Maung Kya Zan isa 
man ofno occupation and is alleged to be an inveterate gambler. 
He also speaks to Shwe Din telling him about the adoption 
when he went to Shwe Din’s. house oma casual visit. He 
‘admits that there was no particular occasion for Shwe Din to tell 
him about it.. His evidence is obviously useless. The result of 
the above review of the evidence for the claimants is that the 
evidence relating to the alleged adoption !is unsatisfactory 
and unconvincing and that the alleged admissions made by 
Shwe Din are not particularly’ useful to the claimants because 
some of the witnesses who speak to them are not worthy of 
credit and also because even if the admissions were made they 
are not so.clear and unequivocal as to amount to admissions 
of a keiitima adoption. The use of the words “ GgxOD20005 ”? 
by witnesses without the Inecessary amplifying words is not a 
sufficient proof of a keittima adoption because, as I had said 
before, the. expression can be used in connection with both the 
keittima form of adoption and the apatittha form. Further 
there is no evidence of publicity of the relationship at or about 
the time of the alleged adoption and the evidence adduced to 
show the existence of subsequent publicity of the relation- 
ship is meagre and insufficient inasmuch as most of the 
witnesses did not know of the relationship by repute until they 
were actually told about it by Shwe Din. The fact that Ma 
Kin was treated by Shwe Din somewhat like a daughter might 
be useful to the claimants if Ma Kin was not his wife’s niece, 
If Ma Kin wasa stranger to Shwe Din, that fact would be very 
important; The fact that Ma Nan Ton called Ma Kin her 
daughter is not an unusual factor in a case like this. She 
would naturally, as is the custom amongst the Burmese, call 
her niece her daughter, especially when she was an orphan 
child. Similarly, the fact that Shwe Din called the claimants 
his grandnephews and nieces is also of not much use. There 
is anentire absence of evidence to show how Ma Kin addressed. 
Shwe Din and Ma Nan Ton. As in almost every adoption case 
the way the alleged adopted child addresses the adoptive 
parents is considered to be important one way or the other and 
25 
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much is generally made of the fact that the claimant called the 
alleged adoptive parents father and mother. The absence of 
evidence on this point leads one to assume that Ma Kin never 
called Shwe Din and Ma Nan Ton father and mother. The 
claimants rely on certain promissory notes and foils of pro- 
missory notes in a promissory note book becz.use their names and 
their mother’s name are joined with Shwe Din’s as lenders of 
the moneys lent on the documents, but these :documents have 
not been proved at all. Moreover, the book bears some traces 
of having been restitched, so that the promissory note book 
must be discarded as proving nothing in favour of the claim- 
ants. Certain promissory notes have been produced on 
which Shwe Din and the claimants have borrowed money from 
certain Chetties. The fact affords no proof in favour of the 
claimants, because it is a well known thing that Chetties get 
the signature of every body who might be in a position to create 
trouble after the death of the person who really borrowed the 
money. 

We now turn to the case !for the defence. Shwe Din was 
the plaintiff's brother. The plaintiff gives an account of -how 
Ma Kin came to be an inmate of Shwe Din’s house. Maung 
Tha Maung divorced Ma Nan On as he suspected her of 
infidelity. Shethen went to live in Ma Nan Ton’s house. 
Shortly afterwards she eloped with Maung Pha and went and 
lived at Shwepaukpin. A few years afterwards Ma .Nan On 
returned to Ma Nan Ton’s house. At the time she had a 
little child by Maung Pha. Soon after both Ma Nan On 
and.the baby died in Ma Nan Ton’s house. After this 
Maung Pha has no further interest in the relatives of his 
deceased wife and went away from the village leaving Ma 
Kin behind with Ma Nan Ton. Ma Kin was then 8 years old. 
The girl’s position was this: her mother was Idead ; her step- 
father had deserted her and her father, Tha Maung, had 
disappeared. So that it was quite natural that Maung Shwe Din 
and Ma Nan Ton should give the child shelter and protection. 
That was how she came to.grow up in Shwe Din’s house and 
remained there till she died. Her children would naturally 
continue to live in that house. Po Mya, Ko Pein and Ma 
Yeik are witnesses who support the plaintiff's story. They 
are all respectable people. The learned District Judge fsaw 
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no reason to disbelieve them and accepted theirstory as being 
substantially correct. Po Mya is a respectable person, so is 
Ko Pein and their evidence shows that they knew the people 
concerned and _ their affairs well. I am. unable to. see what 
reason can be assigned for saying that they. are not dis- 
interested. Ma Yeik was the wife of Ma Kin’s paternal uncle. 
She would be a person to know of the adoption of Ma Kin if it 
ever took place and also to know of Ma Kin’s exact position 
in the family of Shwe Din and Ma Nan Ton. As regards her, 
it has been urged that she-might have taken the child under 
her protection, but she did not and that she was_ therefore 
apparently not well disposed towards Ma Kin. I am unable 
to follow this argument, because Ma Yeik was not a near 
relation of Ma Kin’s and there was her well-to-do aunt in 
whose house the child was left unprotected. There was ready 
.at hand some one to look after the child and there was no 
necessity for Ma Yeik to take any trouble over it. Po Mya 
says that at the marriage of Shwe Din with Ma Nge he was 
one of the lugyis and that Shwe Din declared that he had no 
children. Maung Po Thaung gives evidence that he was related 
to Ma Ma and that at her marriage with Shwe Din the latter 
declared that the children living with him were not his heirs. 
On the side of the claimants we have the evidence of Maung 
Po who said he was present at Ma Nge’s marriage. I have 
already shown reasons for not attaching any weight to his 
evidence. If the'evidence on the side of the plaintiff as to what 
Shwe Din said at his subsequent marriages is trustworthy, 
the question remains what is thevalue of it. The learned. 
District Judge has attached much value to it, but I do not 
think it is really very important, because it is just as likely as 
not that Shwe Din might be telling a lie. But, if we can find 
that Shwe Din positively asserted that the children living with 
him were his heirs, the evidence would be of great importance. 

I forgot to deal with the evidence relating to the transfer of 
38 acres of paddy land to the claimants and the Ist appellant 
Maung Shwe Kin. There is no doubt that Shwe Din did make a 
gift of this land to these four persons, of which -half was to go 
to Shwe Kin and the other half to the others. But the evidence 
alearly shows that his intention was that they should take their 
respective shares only on his death, because after the transfer 
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he continued to déalwith the property as he had hitherto done. 
This gift does not appear to me to indicate any truth in the 
claim of the claimants, namely, that their mother was the 
keittima adopted daughter of Maung Shwe Din and Ma Nan 
Ton. It appears that Shwe Kin had been working for Shwe Din 
for sometime. Ma Kin had lived in Shwe Din’s house for some 
considerable time before she died and must have helped Shwe 
Din in his household affairs. The children of Ma Kin also 
continued to live in‘the house and they must also have been a 
source of comfort to him and he might very probably out of 
gratitude for the assistance they had rendered have thought of 
giving them some share in his property after his death. If 
they were his adopted children, there is no necessity for his 
arranging to give them this piece of land intending that the gift 
should take effect only after his death, because in that case 
they would inherit all his property and a gift of this sort would 
have been unnecessary. There was a scramble for the pro- 
perty on the part of Shwe Kin and the claimants before Shwe Din 
died. Shwe Din is alleged to have executed Exhibit 16 where- 
by he gave Shwe Kin andthe claimants some of his property 
in equal shares by way of inheritance. The learned District 
Judge says that in his opinion, the transaction only shows that 
the claimants knew that their position was unsafe. I agree 
with him. There is one other point which appears to be much 
against the claimants. it appears that Shwe Kin and they had 
got some of the lands belonging to Shwe Din transferred into 
their names. Shwe Din came to hear of this and at once got 
the land re-transferred to his name. In Exhibit C, which is a 
register of holdings, it is stated that the re-mutation was made. 
because Shwe. Kin and the others were not Shwe Din’s children. 
In Exhibits 11 and 15 it is stated that- the four, not wishing to 
say anything in U Shwe Din’s life time had allowed the lands. 
to appear only in the name of. U Shwe Din.. There are discrep- 
pancies in the entries in Register No. IX and the register of’ 
holdings, but I do not think they count for much ‘as the fact 
remains that U Shwe Din objected. In my opinion the claim- 
ants have failed to prove that their mother, Ma Kin, was the 
keittima daughter of Shwe Din and Ma Nan Ton. Their 
counsel at the hearing of the appeal asked us to allow them to- 
make acclaim as the children of an apatittha daughter of the. 
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old couple. In Maung Tha So v. Lu Pe (1) I held that the two 
forms of adoption are entirely different; that a plaint based 
upon a keittima adoption cannot be amended in appeal by an 
alternative claim of an apatittha adoption. I have no reason 
to change my views on this point. al ie 

Shwe Kin, the Ist appellant, is represented by Mr. Maung 
Gyi and at the hearing ‘counsel said that his name was inserted 
asan appellant by mistake and that Shwe Kin was quite 
“satisfied with the decree of the lower Court. His appeal must, 
therefore, bé dismissed, but the question remains as to whether 
he should be ordered to pay the costs of the other side. “it is 
obvious that his name was entered as appellant by mistake 
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and he has not pressed this appeal. I am'therefore of.opinion , 


that he should not be made to bear the costs of the respondent. 
» The appeal of the other 3 appellants is dismissed with 


costs. 
Rigg, J.—1 concur in thinking the adoption has not been 


proved. 
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Mohammedan Law—Alienations by widow—Validity. 

A Chetty firm obtained a mortgage decree against the widow of a 
Mohammedan. The parties effected a compromise whereby certain paddy 
land, part of the mortgaged property, was made over to the decree*holder 
in full satisfaction of the decree debt. The Chetty firm thereafter sold 
the land, ‘and after the lapse of several years the heirs of the deceased 
Mohammedan, other than the widow, who were minors at the time of the 
mortgage suit, sued the purchaser for possession of seven-eighths of the 
land on the ground that they together were entitled to that share in the 
estate of the deceased and that their interest was not affected by the 
transfer made by the widow. f 

Held,—that the widow, being in possession of the estate of the 
deceased, was liable to be sued alone on the mortgage executed by herself 
and the deceased, and was entitled to deal with the property in the 


P Appeal against the-decree passed by H. A. Brown, Esq., 1.C.S., 
Divisional Judge of Myaungmya, confirming the decree passed by 
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way she dealt with it in order to clear off the debt. The compromise: 
effected between her and the decree-holder was valid, and the latter 
obtained a good title which he passed on to the purchaser. 

Bindsri Naik y. Ganga Saran Sahu, (1897) 1.L.R. 20 All., 171; Amir 
Duthin v. Baij Nath Singh (1894) I.L.R. 21 Cal., 311; Jafri Begum v. 
Amir Muhammad Khan, (1885) 1.L.R. 7 All., 822; Devalava v. Bhi- 
mayji Dhondo, (1895) 1.L.R. 20 Bom., 338 ; Girdharee Lali v. Kantoo Lall, 
(1874) 14 B.L.R., 187; Hunoomanpersaud Panday y. Mussumut. 
Babooee Munraj Koonweree, 6 Moore, 1.A., 393 ; Ishan Chunder Mitter 
v. Buksh Ali Soudagur, 1 Marsh, 614 ; The General Manager of the Raj- 
Durbhunga v. Maharajah Coomar Ramaput Singh, 14 Moore, 1.A., 
605 ; Bissessur Lall Sahoo y. Maharajah Luchmessur Singh, L.R. 6 
1.A., 233; Doulut Ram v. Meher Chand, L.R. 141.A., 187; Vishnu v. 
Venkatrao, (1889) P.J.; 248; Assamathem Nessa Bibee v. Roy Lutch- 
meeput Singh, (1878) I.L.R. 4 Cal., 142; Kitrshetbibi v. Keso Vinayek, 
(1887) ILL.R. 12 Bom:, 191; Pathummabi vy. Vittil Ummachabi, (1902) 
1.L.R. 26 Mad., 734; Sita Ram vy. Amir Begum, (1886) 1.L.R. 8 All., 324 
Baba y. Shivappa, (1895) 1.L:R. 20 Bom., 199 at 201; Moyna 
. Banku Behari Biswas, (1902) 1.L.R. 29 Cal., 473; Nisam-ud- 
din Shah 'v. Anandi Prasad, (1898) 1.L.R. 18 All, 373; Hamir Singh 
v. Musammat Zakia, (1875) 1.L.R. 1 All., 57 at 59; Coote v. Whitting- 
ton, L.R. 16 Eq.; 534; Rayner v. Cochler, L.R. 14 Eg., 262; In re 
Lovett, L.R. 3 Ch. D., 188—referred to. 








The undisputed facts are as follows:—In 1904 a Chetty firm: 
sued Ma Lon Ma Gale on a mortgage-deed which had been 
executed by herself and her deceased husband, Nazumuddin, 
and a mortgage-decree was passed. On the 24th June 1904 
the parties filed an application to the effect that they had 
agreed that the paddy land, part of the mortgaged property, 
should be made over to the decree-holder in full satisfaction 
of the decree debt. Orders were passed accordingly. The 
other part of the mortgaged property consisted of a house and’ 
its site. On the 2ist July 1904 the Chetty firm sold the land 
to the respondent in this appeal who has thus been in posses- 
sion ever since. 

The present suit is brought by the heirs of Nazumuddin other 
than Ma Lon Ma Gale claiming possession of seven-eighths of 
the land on the ground that they together were entitled to that 
share in the estate of the deceased and that their share is not: 
affected by the transfer made by Ma Lon Ma Gale.. At the: 
time of the mortgage-suit all the plaintiffs were minors. 

The trial Court dismissed the suit on the ground that. the 
transfer by Ma Lon Ma Gale wats valid and that she had the 
right to dispose of the estate to clear off the debts of her 
husband. 
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On appeal the learned: Divisional Judge held that® the 
petition of compromise would require no registration and that 
it should be acted upon as it was. His reasons were that it was 
not in itself a deed creating an interest in the property, and 
that in the Privy Council case of Bindesri Naik v. Ganga 
Saran Sahu (1) it had been held that section 17 of the Registra- 
tion Act did not apply to judicial proceedings whether consist- 
ing of pleadings filed by the parties or orders made by the 
Court, and that at the time of the compromise the Transfer of 
Property Act Had not come into force and an oral transfer of 
property would, therefore, be perfectly regular. These reasons 
are perfectly sound and J have nothing to‘add. The Divisional 
Judge went on to hold that in the case of Amir Dulhin 
v. Baij Nath Singh (2) it was held that a Mohammedan 
widow in possession of the estate of her husband might 
be sued for debts due from the estate alone without. 
joining the other heirs and that it would seem to follow 
as a natural corollary that, if the result of such suit 
were the recovery from the estate of the debt, the property 
made over for the purposes of recovery could not subsequently 
be claimed by the other heirs. He also referred to an eavlier 
Allahabad case which I take to be the case of Jafri Begum vy, 
Amir Muhammad Khan (8) which takes a contrary view, 
inasmuch as it was held therein that the heir who was nota 
party to the suit could recover so much of the property sold 
in execution as formed his share of the estate provided that 
before recovering he must pay his proportionate share of the 
debts of the estate. The learned Divisional J udge stated that 
this ‘ruling did not seem to have been approved of by the 
Caleutta High Court in the case cited above and that it was 
qualified by the proviso above stated, and that as there had been 
no suggestion that the plaintiffs were willing to pay their shares 
in the debts of the estate, they could not ‘be allowed to 
succeed. The Calcutta case above cited has been followed in 
Devalava v. Bhimaji Dhondo (4). Ranade, J., of the Bombay 
High Court cited the Privy Council case of Girdharee Lall v. 
Kantoo Lail (5) following an earlier ruling in Hinooman- 

(1) (1897) LL.R, 20 All, 171, 
(2) (1894) 1.L.R, 21 Cal., 311, (4) (1895) 1.L.R. 20 Bom., 338. 
(8) (1885) 1.L.R. 7 All., 822. . (5) (1874) 14 Bom. L.R., 187. 
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bersaud Panday v. Mussumut Babooee Munraj Koonweree (6) 
in wnich it was held that the interest of the son who is alive 
and not a party’ to the suit would pass to a purchaser in an 
execution sale with all the right, title and_interest of the 
father underscertain circumstances where the whole property 
was put up to sale by order.of the Court. The learned Judge 
proceeded to observe that this view was more exclusively laid 
down by Sir Barnes Peacock in what had been since regarded 
as the leading case on the subject—Ishan Chunder Mitter v. 
Buksh Ali Soudagur (7)—where Sir Barnes Peacock decided 
that, if the debt for which the property is sold is not the 
widow’s but her husband’s debt and the property sold also 
belongs to the husband, the widow, though a party te the-record, 
must be held to have been sued in her representative character 
{as representing her husband's estate), and the proceedings 
against her as such representative would jbe*effectual against 
the estate, notwithstanding that the son who in that case. 
brought his suit to set aside the sale was nota party to the 
suit. The learned Judge stated correctly that this decision 
was re-affirmed in many subsequent decisions by the Calcutta 
High Court, and further that in The General Manager of the 
Raj Durbhunga v. Maharajah Coomar Ramaput Singh (8), 
Their Lordships of the Privy Council affirmed the correctness . 
of the principle laid down in Ishan Chunder Mitter v. Buksh Ali 
Soudagur (7) and that the same point was similarly decided by” 
Their Lordships in Bissessur Lall Sahoo y. Maharajah 
Luchmessur Singh (9). The later Privy Council case of Doulut 
Ram v. Meher Chand (10) was also cited by the learned Judge 
as having been followed in Vishnu vy. Venkatrao (11) where it 
was held that if the entire equity of redemption was found to 
have been sold to the auction purchaser the interest of the 
plaintiff in that suit (one of five brothers who was not a 
party to the record in the execution proceedings) would pass. 
A few other cases which laid down the same principle were 
also cited. The learned Judge finally laid down the law as 
follows :— It may therefore be now regarded as settled "law 





(6) 6 Moore, I3A., 393. (9) L.R. 6 1.A., 233. 
(7) 1 Marsh, 614, (10) 'L.R. 14 LA., 187. 
(8) 14 Moore, 1:A., 605. (11) (1889) P.J., 248. 
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‘that when, in a mortgage suit, the debt is due from the father 
and after his death the property is brought to sale in execution 
of the decree against the widow or some ofithe heirs of the 
mortgagor and the whole property is sold, then the heirs not 
brought on the record cannot be permitted to raise objections 
that they were not bound by the same, simply because they 
were not parties to the record.” The cases relied on were 
mostly Hindu cases, and it Was contended that the analogy 
-did not hold good in the case of Mohammedans. The learned 
Judge observed that there was no foundation for such a 


contention and he cited in support of his view the case of- 


Assamathem Nessa Bibee v. Roy Lutchmeeput Singh (12) 
which is a Full Bench case. In that case the Chief Justice and 
Markby, J., held that the Mohammedan Law is, if possible, 
more restrictive in its recognition of the obligation to pay 
debts. The succession is of the kind known as universal and 
any one’ of the heirs of the deceased person stands as litigant 
-on behalf of all the others with respect to anything due by the 
estate of the deceased. The creditor can seek his relief 
against one of several heirsi n a case where all the effects are 
in the hands of that heir. If the property was in the hands of 
the widow, that heir can be sued by the creditor as represent- 
ing the! entire estate and a decree obtained against her would 
‘be binding against the other heirs. The learned Judge further 
stated that this view was given effect to by the Bombay High 
‘Court in Khurshetbibi vy. Keso Vinayek (13). Jardine, J., con- 
curred and ke expressly followed the Bombay case last cited. 
Iwill now deal with the case of Jafri Begum v. Amir 
Muhammed Khan (8) of the Allahabad High Court. In that 
case Mahmood, J., reviewed all the available authorities includ- 
ing the texts of the Mohammedan Law and came to the conclu- 
sion that the Mohammedan Law does not justify the views 
expressed in the cases above cited and others. There is a 
‘ater case of the Madras High Court Pathummabi v. Vittil 
-Ummachabi (14).. The ruling in 7 Allahabad is not cited at all, 
and the learned Judges (Benson and Bhashyam Ayyangar, J.J.) 
sobserve, “In our opinion, the Courts below were practically 


(12) (1878) I.L.R. 4 Cal., 142. (13) (1887) I.L.R. 12 Bom., 101, 
(14) (1902) 1.L.R. 26 Mad., 734. - ~ 
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guided by the principles of Hindu Law in ‘deciding whether 
the alienations made by the first defendant were {binding upon 
her minor daughter instead of applying the principles of 
Mohammedan Law. According to the Mohammedan Law 
the mother is not the legal guardian of the property of her 
minor children and cannot do any act relating;to their property 
so as to bind them [Sita Ramv. Amir Begum (15), Baba v. 
Shivappa(16) and Moyna Bibi v. Banku Bihari Biswas(17)] and 
a sale or mortgage made by her cannot as such{bind the minor 
children (cf. Nizam-ud-din Shah.v. Anandi Prasad (18)]. No 
doubt, as in this case, the mother may be a co-heir with her 
minor children, in respect of the property dealt with by her.. 
But unlike the Hindu Law, the Mohammedan Law does not 
constitute the senior co-heir the managing co-parcener, who 
will be entitled to administer and manage the estate until 
partition. Itis, therefore, not possible to uphold the aliena- 
tions in question by extending to Mohamedans the principle of 
Hindu Law applicable to the acts of a guardian or managing 

member of a family. Under the Mohammedan Law, the estate 
of a ‘deceased: person must be applied to the payment of his 
funeral expenses and debts, before the heirs can make partition 
of it. In this respect it is analogous to and in fact stricter 
than the Hindu Law. The creditors have the right to sue such 
of the heirs as have taken the estate, “ but they are entitled to. 
have. recourse toa single heir only ina case where all the 
effects are in the hands of that heir and the reason given is 
that although any one of them (the heirs) may act as plaintiff 
ina cause on.behalf of the others, yet he cannot act asa 
defendant on their behalf unless the whole of the effects are in 
his possession—Hamir Singh v. Musammat Zakia (19), Deva- 
lava vy. Bhimaji Dhondo (4).” This Madras case is not wholly 
in conflict with the cases above cited other than the Allahabad 
case, inasmuch as it recognizes in a Mohammedan case the 
right of the creditor to sue a single heir in a case where all the 
effects are inthe hands of that heir. With reference to the 
Allahabad case the learned Judges of the Calcutta High 


(15) (1886) I. L.R. 8 All., 324 at 338. (16) (1895)I L.R..20 Bom., 199 at p. 201. 
(17) (1902) I.L,R. 29 Cal., 473. (18) (1896) I.L.R. 18 All. , 373, 
“ (19) (1875) LL.R.1 All, 57 at 59. 
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Court, who decided the case of Amir Dulhin v. Baij Nath 
Singh (2), after stating that the principle laid down by them 
embodies a salutary rule and one to which effect ought to be 
given, observe as follows :—“ If the creditor of a deceased 
Mohammedan is to be confined to the recovery of a fractional 
portion’ of his claim, notwithstanding that the assets may be 
wholly in the possession of the person through whom it is 
sought to enforce it, or is to be postponed until the estate has 
found its way into the hands of all the persons who are entitled 
to share in it, as might frequently be the case, we can conceive 
that very grave injustice might in many cases be perpetrated, 
and a method sanctioned by which it would be easy to place 
obstacles in the way of the realisation of the just obligation 
cast upon the estate. And the technical difficulties which 
influenced the decisions to which reference has been made in 
the Allahabad Court, unless they are insuperable, which, in our 
opinion, they are not, ought not, we think, to be allowed to 
override such considerations as these.” The learned Judges 
then cited the following English cases—Coote v. Whittington 

(20), Rayner v. Cochler (21) and In re Lovett (22) as supporting 
the justness of their ruling. Those are cases of executor de 
son tort, andthe learned Judges stated that although the 
analogy betweenthe Mohammedan heir and the executor de son 
tort of English Law is not complete, yet it is sufficiently close. 
to sustain a comparison. The Allahabad case was decided in 
1875 and has not been followed in Calcutta, Bombay or Madras. 
In Bissesur Lall Sahoo vy. Maharajah Luchmessur Singh (9) 
Their Lordships of the Privy Council stated the effect of Ishan 
Chunder Mitter vy. Buksh Ali Soudagur (7) and The General 
Manager of the Raj Durbhungay. Maharajah Coomar Ramaput 
Singh (8) as follows:—“ That in execution proceedings the 

Court will look at the substance of the transaction, and will 
not be disposed to set aside an execution upon mere technical 

grounds when they find it ‘is substantially right.” I would, 

therefore, hold that the widow Ma Lon Ma Gale being in 
possession of the estate'of the deceased Nezumuddin was liable 
to be sued alone on the mortgage executed by herself and the: 


(20) L.R. 16 Eq., 534. (21) LR, 14 Eq., 262, 
(22) L.R. 3 Ch. D,, 198. 
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dereased, and that it necessarily follows that she was entitled 
to deal with the property in the way she.dealt with it in order 
to clear off the debt. The compromise effected between her 
and the Chetty firm was, therefore, valid and the Chetty in 
consequence obtained a good title to the property and his 
purchaser has, therefore, a good title to it. 

The plaintiffs’ suit was rightly dismissed by the Lower 
Courts. This appeal is, therefore, dismissed with costs. 





Before Mr. Justice Robinson, Acting Chief Judge and 
Mr. Justice Macgregor. 
MAUNG SEIN THWE v. MA SHWE YI.* 
May Oung—for Appellant. 
Buddhist Law—Inheviiance—Step children. 

A step-son succeeds to his step-parent’s property, except in the case 
of undivided ancestral property, to the exclusion of his step-parent’s 
parents and collaterals. It is not necessary for a person who has proved 
that he is an heir to prove in such a case as this that he has not broken off 
filial relations, Mere separate residence does not by itself now-a-days 
prove or even set up an inference of a breach of filial relations such as 
would deprive a child of his rights. 

Ma Gun Bon v. Maung Po Kywe, 2 U-B.R. (1897-01), p. 66; Maung 
Kyaw Yar v. Maung Po Win 2, U.B.R. (1904-1906), Buddhist Law— 
Inheritance, p. 1—followed. 


This isan appeal from an order granting Letters of 
Administration to the Estate of Ma Hla Me, toher first cousin 
Ma Shwe Yi. 

Ma Shwe Yi had once before obtained Letters but they 
had been revoked on the application of the appellant. 

Ma Hla Me was married to one Maung Pe. They had no 
children. On Maung Pe’s death she married Po Nan Ya who 
had a son, the appellant. Po Nan Ya died six months after the 
marriage and there was no issue. Ma Hla Me’s father Maung 
‘Shwe Yin survived her but he is now also dead. Ma Hla Me 
is said to have left a house .worth, according to the Schedule 
filed, Rs. 500 and according to respondent in her evidence, 
Rs. 1,500 to Rs. 2,000... This house had been conveyed to 
appellant by Ma Hla Me bya registered deed and appellant 
asserts that it is his property and that Ma Hla- Me owned no 
‘property on her death. Even assuming that she left this housé 


*Abpeal against the order passed by Maung Hla, Additional Dis- 
trict Judge, Tavoy. 
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however appellant claimed that-as her step-son he is her sole 
heir excluding respondent and other collaterals and that there- 
fore Letters could not be and should not have been granted to 
respondent. 

The learned Additional District Judge has apparently held 
that on Ma Hla Me’s death her father Maung Shwe Yin was 


her heir and he has treated this house as undivided ancestral 


property and I -am unable to follow or understand his 
reasoning. 

The house was the separate property of Ma Hla Me and on 
her death her heir was the appellant. He was entitled to 
succeed to the exclusion of her parents and collaterals. This 
was laid down in Ma Gun Bon v. Maung Po Kywe (1) and there 
is clear authority for it in the Manugye, Book 10, section 6. 

This being so it was.clearly necessary that thes3Lower Court 
should ‘have come to a finding on the point. Had that finding 
been in favour of the appellant, Letters could not have been 
granted to Ma Shwe Yi as under section 23 of Act V of 1881 
she would not be entitled to any part of the deceased’s estate. 

Mr. May Oung points out that there was no evidence that 
appellant had not lost his rights by separate living and a breach 
of filial relations. We are not prepared to assent to the view 
that a man who has proved that he is an heir has further to 
prove that he has not broken off filial relations in such a case 
as this, It appears to us that it would have been for Ma Shwe 
Yi to allege and prove this. But however this may be, there is 
in this case not only rio such plea but there is an admission by 
Ma Shwe Yi that appellant supported Ma Hla Me up to her 
death. Mere separate residence does not now-a-days and by 
itself prove or even set up an inference of a breach of filial 
relations such as would deprive a child of his rights—Maung 
Kyaw Yan v. Maung Po Win (2). It is there pointed out that 
it was for gespondent to charge filial neglect. 

For the above reasons the appeal is accepted and the Letters 
of Administration granted to Ma Shwe Yi are revoked. Res- 
‘pondent must pay the appellant’s costs in this Court and in the 
Court below—Advocate’s fees 2 gold mohurs. 


oe) (1) 2-U.B.R, (1897-01), p. 66. 
(2) 2 U.B.R; (1904-06), Buddhist Law—Inheritance, ps 1, 
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Before Mr. Justice Robinson, Officiating Chief Judge 


V. P. T. REDDYAR »v. V.R. M. ARUNACHALEM " 
CHETTY.* 
S. N. Sen—for Applicant. 
Doctor—for Respondent. , 
Civil Procedure Code, section 73—Rights of mortgagee under pro- 
viso (b)- 

Respondent claimed a mortgage on property attached under a decree - 
held by applicant. The mortgage was admitted and the land sold free of 
the mortgage. Although the amount due on the mortgage was disputed 
by the petitioner, the trial Court without giving him notice sanctioned the 
payment to the mortgagee out of the sale proceeds of the amount claimed” 
as due on the mortgage. The petitioner applied for revision of this order. 

Held,—that section 73 does not contemplate a rateable distribution 
between decree-holders and any persons who claim to be creditors but have 
not established their claims by proving them and obtaining a decree, 
Under proviso (b) the mortgagee has a mortgage lien on the proceeds and 


era more and he must proceed in the ordinary manner by way of 
suit. 


Purshotam Sidhewsar ve Dhondy Amrit Danwate (1880) 1,.L.R. 6 
Bom., 582 ; Vishnu Dikshit v. Narsingrav, Ibid, 584; Hla Baw y. S, K. 
R. Muthia Chetty, 3 L.B R., 275—referred to. 


-Ramasawmy Chetty obtained a money decree against the 
present petitioner. In execution certain immoveable property 
was attached. Respondent claimed a mortgage on that pro- 
perty. The mortgage was admitted and the land sold free of 
the mortgage. Petitioner however denied the correctness of 
the amount claimed to be due. The Court held quite rightly 
that this was a question that need not be gone into at that 
stage. 

Then respondent applied for leave to bid and to set off the 
amount due to him... The Court held that as the sale was to be 
free of the mortgage he could not be allowed to set off but 
permission was given him to bid. 

He repeated his.application. later and the order was that 
without going through the accounts it was impossible to say 
what the exact amount due was; leave to set off was refused it 
being pointed out that he was not a decree-holder. 

The property was sold and respondent was the highest 
bidder. He paid the amount into Court. On 2nd January 


1920, the Court sanctioned the payment out to him of the 


*Application for revision of the order passed by eae Aung Hia,. 
Subdivisional Judge, Insein. 
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amount he claimed was due on the mortgage. This was without 
any notice to the petitioner. Petitioner applies for revision of 
this order. 

It is not denied that the order must be set aside as the mort- 
gage amount is disputed and there has been no enquiry as to 
what is due but Mr. Sen for petitioner urges that respondent 
must repay the money drawn and cannot obtain an order for 
‘payment until he has obtained a decree. Mr, Doctor argues 
that an enquiry as to the amount due can be held in these 
execution proceedings and that there is no necessity for 
respondent to bring a suit. 

Section 73 of the Code of Civil Procedurs is intended to 
avoid the necessity for each one of several creditors who hold 
decrees separately applying for attachment and separately 
selling the property. Its object is to avoid a multiplicity of 
proceeding and to insure an equitable distribution to all the 
creditors by putting them on the same footing. But it does 
not contemplate a rateable distribution between decree holders 
and any persons claiming to be creditors but who have not 
established their claims by proving them and obtaining a decree. 
Here even though the mortgage be admitted the amount due is 
strenuously denied and yet the mortgagee has been paid the ful] 
amount he claims without any enquiry into it and without the 
mortgagor being given any opportunity of being heard. 

Proviso (b) to the section lays down what the result of a 
sale free of the mortgage is to be and it gives the mortgagee the 
same interest in the proceeds of the sale as he had in the pro- 
perty which is converted into money. He has therefore a 
mortgage lien on the proceeds and no more. To enforce that 
lien he must proceed in the ordinary manner by way of suit. 

Mr. Doctor refers me to two cases Purshotam Sidheswar v. 
Dhondu Amrit Danwate (1), and Vishnu Dikshit y. Narsingrav 
(2).. These cases merely lay down that the executing Court 
can enquire into the merits of the mortgage claimed and that 
although the amount claimed was in excess.of the pecuniary 
limits of his ordinary jurisdiction, He does this in order to 
apply one or other of the provisos. But those authorities do 
not lay down that as a result a mortgagee who has not proved 

(1) (1880) I.L.R., 6 Bom: 582, (2) Ibid, 584, 
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his mortgage claim and merged it in a decree can share in the 
sale proceeds. When the mortgage is denied the enquiry. will 
be necessary in order that the sale proclamation may be pro- 
perly drawn up. .Hla Baw v. S. K.R. Muthia Chetty (3). 

The order is therefore set aside and the money should be 
refunded. If respondent fails to do this petitioner has his 
remedy as laid down in sub-section (2) to section 73. 

This application is accepted with costs—Advocate’s fees 
2 gold mohurs. . 

(3) L.B.R., 275. 
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-ABBTMENT WHEN DIFFERENT ACT 1S DONE, INDIAN PENAL. CODE, SECTION 
11{—See ACT IN FURTHRRANCE OF COMMON INTENTION, INDIAN PENAL 
Cone, 1860, SECTION 34 oo + oo 

-ACT IN FURTHERANCE OF COMMON INTENTION, INDIAN PENAL Copz, 1860, 
SBCTION 34—abe/ment when different act is doné, Indian Penal Code, section 
aI; 

Aand B conspire to waylay 1d attack C, At signal from A, B strikes 
C.. The blow happens to falton who is close by. "A then joins with B 
in attacking C. D afterwards dies _% result of the blow struck by B. 

Held,—that section 34, Indian , ‘al Code, did not apply- until A 
actually joined inattacking C. Up tot..a A could be treated only as an 
abetter, oud he could not be held responsible for killing of D, as act done was 
different from act abetted and not a probable consequence of the abetment. 

#0 Yay. King-Emperor a - . oy 

ACTIONABLE CLAIM—Trans/er of Property Act, IV of 1882, sections 130 and 137— 
negotiable instruments—method of transfer of—See NEGOTIABLE INSTRU- 
MBNTs AcT, XXVI or 3881, SKCTIONS 13 AND 46 - we 

Aporrion—Family Law—See CHINESE BUDDHIST . oo 

Avorrion—Keittima form and Apatittha form of—See BunDust LAW xs 


ADVANCEMENT—Prestiniftion as to, in Pega of wife—Benami transaction— 


Burden of proof—English and Indian Law. 
‘Appellast porchased two pieces of land in the name of the respondent, his 


wife, and built houses thereon, Several years later the parties separated after 
aquarrel. The question for decision in the suit was whether these two houses 
and pieces of land were intended as a gift to the wife or whether there was a 
resulting trust in favour of the husband on the ground that they were merely 
placed in her ndme denami in order to evade a supposed rule prohibiting 
Government servants from Speculting in landed property, 

Held,—that the Court of. was right in deciding® that the principles 
and rules of English and not Hindu Law ve advancement are applicable in the 
case of persons born in India of British parents even if they have resided all 
their lives in {ndia but that on the facts the appellant had rebutted the pze- 
sumption that the purchases were intended as an advancement. The decree 
appealed from was accordingly reversed and the judgment of the trial Judge 


was restored. 
Gooperkrist Gosain v. Gunga; Gosain, 6 M.I.A. $33 Mouloi 


spersaud 
Sayjud Uskut Aliv, Beber Ultaz Fatima, 13 M.l.A., 2325 Devoy v. Deooy, 


3Sm. & G., 406—referred to. 
Frederick James R. Kerwick v. Kathleen Maud Kerwick .. - 


* For decision of Court of Appeal, see 9 L.B.R. 12. 
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ALIENATION BY WIDOW— Validity—See MOHAMMEDAN Law eo - 


AMENDMENT OF PLAINT—conseguential reliof—See Specivic RELIEF Act, | 
SECTION 42 ae oe o 


ANTE-NUPTIAL AGREEMENT BY HUSBAND NOT. TO CONTRACT SECOND MAI 
RIAGE—fower of Courts to grant divorce to a Mohamedan aad Mona- 





MEDAN Law ay a . oy 
APPEAL TO PRivy Councit—See CiviL PRocepure Cope, aol SECTION 
110, AND ORDER XLV, RUIE3—.. + na 


APPEAL TO Privy COUNCIL AGAINST DECISION OF HIGH CouRT IN APPEAL 
UNDER SECTION 86 OF THE PROBATE AND ADMINISTRATION ACT, RIGHT 
OF FURTHER—S¢ee PROBATE AND ADMINISTRATION Act, V OF 1881 on 


APPEARANCE BY A COUNSEL OR Ramanan yee XLL, Rule a Civ 
PROCEDURE CopE . oe aa 


APPELLATE COURT TO ADD PARTIES TO AN APPEAL—fower Psst Cope oF 
Civ. PRocepurE, 1908, ORDER XLI, Rute 33 - 
APPLICATION FOR BXECUTION—effect of fraud committed by the judgment wessllles 
in the course of the execution proceedings. 
~ The original application for execution is not destroyed by a subsequent 
traudulent act, unconnected with the original application, committed by the 
judgment creditor in tbe course of the execution proceedings, 

Assurtee Dassee v. Abdool Khalak, (1878) 1.L.R. 4) Cal., 415 3 Chalavads 
Kotiahy. Poloori Alimelammah, (1907) 1.L.R. 31 M: 71; Bihari Lal 
Misr y. Jagarnath Prasad, (1906) 1.L.R. 28 All, 651—followed. 

Chandi Prasad Misra v. Gobind Sahay, (1917) 39 Ind. Cases, 791 at 793 3 
and Sarbesh. Chandra Basu v. Haré Deyal Singh, (1910) 14 C. W.N., 451— 
referred to. 

S.A. Anachallam Chetty v. Ma U Tha - - o 

ARBITRATION AWARD, SUIT TO SET ASIDE DECREE BASED ON—See CiVIL~ 
PROCEDURE CobDE, 1908, THE SECOND SCHEDULE os 
ASSESSMENT OF DAMAGES DUE.TO A BROKER THROUGH HIS PRINCIPAL’s 
FAILURE TO CARRY OUT AGREEMENT—See DAMAGES we . 


ATTEMPT—what constitutes an attempt under section 511, Indian Penal Code. 

In order to apply section 511, Indian Penal Code, it is necessary not 
merely that there should Le an attempt to commit an offence, but likewise 
that vert act should be done, ip pursuaince of such attempt, towards the 
commission of the offence. A person who was found at night on the roof 
of a bazaar with an opén clasp-knife in his hands is guilty merely of criminal 
tre under section 447, Indian Penal Code, and not of attempt to com- 

mit housebreaking by night under sections 457 and'5t1, Indian Penal Code, 
bere it be shown that eC did something towards effecting an entry inte the 


%. aad ve King. Emperor, (1907) 42 P. R. Cr. No, 15, page 54— 
approved, 
Batawa Khan v. King-Emperor os - - 
AUCTION-PURCHASER CAN RECOVER PURCHASE MONEY IN CAS? juvemenr- 
DEBTOR IS FOUND TO HAVE NO SALEABLE INTEREST IN THE PROPERTY 
SOLD, METHOD BY WHICH—sale in execution of decree—Sce CiviL. PROCE- 
DuRE Copr, V oF 1908, ORDER 21, RULES 91, 92 AND 93 














B 
BattEn—fower of—to limit his iability—Contract Act, section 152—See COMMON 
‘CARRIER on os “ 


Bazaak COMPANIES NOT LIABLE TO EXCESS PROFITS ieee of busi 
ness” —See EXCESS PRorits Duty Act, X oF 1919 ee a 
BENAMI TRANSACTION—Advancement—Presumption, as to in favour of wife— 
Burden of prooj—See ADVANCEMENT oo 
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BRNAMI TRANSFERS—/ocus stanci of decree-holder—See Crvit, PROCEDURE Cope, 
1908, ORDER 21, RULE 16 oo ae oy se 
BREACH OF PROMISE OF MARRIAGE BY BURMESE BUDDHIST YOUTH—Contract 
‘Act, IX of 1872, section 11~Majority Act, IX of 1875, section 2—See 
Buppuist Law: MaRRiace - ss * 3 
Boppuist Law—Avortion—Acittima form and Apatittha form of— 
‘The Burmese equivalent of the English word “‘adopted” does not clearly 
give the idea of adoption as one’s own childasthe English word may. There 
+ 48 a distinction between adoption with a view to inherit and adoption out of 
pity, the former being known'as the Acif/ima form and the latter as the apati?- 
thaform. Further, the treatmert ofa child by its alleged adoptive parents does 
not necessarily raise any presumption that the adoption was with a view to 
inherit when the child and its alleged adoptive parents are closely related. 
Maung Tha Sov. Lu Pe, 11 B.L.T., 246—referred to, 
Maung Shwe Kin and others v. Maung Sin .. oe . 


BuppHIsT LAW : INHERITANCE—rights of child of second dévorced wife, living 
‘separate from her father, to succeed t0 the estate of her deceased haif-brother. 

‘A was twice married. B, the child of the first. marriage, lived with and 
was controlled Ly his father up to the time of bis death. A divorced his 
second wife by mutual consext, a separation of property took place and the 
second wife married another husband, At the time of the divorce the second 
wife took away with her C, the child‘of the second marriage, and C became 
a member of her mother’s second family and was from the time of the divorce 
entirely separated from her father. 

Held,—that C, having ceased to be a member of her father’s family, could 
not supplant her father in the succession to her half-brother B’s estate. 

Ma Hnin Buin vy, U Skws Gon, 8 L.B.R., 1; Ma Thet v. Ma San On, 
2 L.B.R., 85—distinguished. 2 

Ma’ Gun Bon y. Maung Po Kywe, 2U.B.R. (1897-1901), 66 at 73; 5 
Gon'v, Hnin Brin, 5 LB.R., 231 at 236, ef 1¢9. ; Maring Pe v. Ma Myitta, 
(1900) 2 Chan Toon’s L.C., 220; Mi Nyov. Mi Nyein Tha, 2U.B.R., 
(1904-061, Buddhist Law: Inheritance, 15 ; and  AManukye, Vol. X, 
p- 316 quoted—referred to. : 

Mi Thaik v. Mi Tu, (1883) S.J. L.B., 184 5 Ma Gywe v, Ma Thi 
Da, 2 U.B.R. (1892-96), 193; Ma Sein Nyov. Ma Kywe, 2 U.BR 
(1892-95), 159 § fa Pon vy Po Chan, 2 U.BAR, (1897-1901), 116—tollewed. 

Le Maung v. Ma Kwe si ” oe 


BuppHist Law—inheritance—rights of parents of mas ried couples dying childless, 

and B, busband and wife, after.residing for some time with A’s mother, 

went to live with B’s mother. .A died first and B died one inonth and 20 

days iater. They left no children. B’s mother died shortly siter B. The 

joint property of A and B then came into the possession of B's sisters. A’s 

mother brought a suit claming to be entitled to half of the joint property 
left by her son arid caughter-in-law. 

Held,—the question for consideration is whether B was the heir to her 
husband or whether their joint property is to be considered as still rematni 
joint owing to their having died within a short interval of each other, in wl 
case the surviving parents would succeed to equal shars. The provision 
under which the parents of both husband and wife so succeed is an exceptional 
‘one intended to weet a special case and the exception should not be unduly 
extended so as to interfere with the ‘ordinary rule of succession; and in the 
absence of any special circumstances any period over one month should not 
be ded as a short interval. The special rule does not apply to this case 
ant B must be treated as having succeeded as heir to her husband. Conse- 
quently A’s mother had no claim to share inthe inheritance as agsinst B’s 
mother to whose estate her children would succeed. 

Ma Kin. Tin Ngo and others, 8 L.B.R., 197 ; Ma Hnin Bwiny. U 
Shwe Gon, 8 L.B.R.,1;Ma Kadu v. Ma Yon, 2 U.B.R. (1904-06), 
Buddhist Law of Inheritance, 7 ; Ma Gun Bon v. Maung Po Kywe and 
another, 2 U.B.R.: (1897-1901), 66—referred to. 

Ma Myin and two others v. Ma Toke . + oe - 
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Buppuist Law : INHERITANCE—shares of surviving widow and her children in 
property acquired by hér deceased husband prior to his marriage with her, 
when there are children of deceased's former marriages surviving. Z 
‘When a Burman Baddhist has married more than one wife successively, 
and dies leaving a widow, children by her and children of his fo:mer mar- 
riage (or marriages), the respective shares of his heirs in the property brought 
by him to the last marriage are,. five-eighths to the children of the earlier 
marriage (or marriages), one-quarter to the surviving widow, and one-eighth 
to the children of the last sarge 
Nagesh v, Gururao, (1892) 1.L.R. 17 Bom., 303 ; Ma Ba Wev. Mi Sa 
U, (1903) 2 L.B.R., 182—followed. 
Ma Leik v. Maung Nwa, (1907) 4 L.B.R., r10—referred to. ‘ 
P Mi Chit Lu Mav. Mi Win Ma U, (1916) 10 Bur. L.T., 41—dissented 
from 3 
Ma Lay v. Tun Shwe. ee xe ve fe 
Buppuist Law—InHERITANCE—Stepchildren. 
 ” “Astep-son succeeds to his step-parent’s property, except in the case of 
undivided ancestral property, to the exclusion of his step-parent’s parents and 
collaterals, It is not necessary for a person who has proved that he is an 
heir to prove in such a case as this that he has not broken off filial relations, 
Mere separate residence does not by itself nowadays prove or even set up 
a inference ofa breach of filial relations such as would deprive a child of his 
ights, 
Ma Gun Bon v, Maung Po Kywe, 2 U.B.R. (1897-1901), p. 66; Maung 
Kyaw Yan y. Maung Po Win, 2 U.B.R. (1904-06), Buddhist Law—In- 





heritance,.p. 1—followed. 
Maung Sein Thwe v..Ma Shwe Yi .. es oe 
Buppuisr Law—Marriage. - 


The consent of her parents or guardians is necessary to the marriage ofa 
girl under 20 years of age, unless she is steadfastly determined to marry her 
lover and he continues of the same mind. 
.B., 202 ; Crown v. Chan Mya, (1902) 








Queen-Empress v. Nga Ne U, S. 
1L.B.R,, 297—followed. : 
Razabala quoted in. section 33 of U_Gaung’s Digest of Burmese Buddhist 

Law, Vol. i, ‘and Manugye, Vol. VI, section 28—referred to. 

Ma Sav. San Tun U ay eos + v 
Buppuisr Law: Marriace—dreach of promise of marriage by Burmese 
eae 'youth—Contract Act, IX of 1872, section 11—Majority Act, IX of 
1875, section 2. 


A promise of marriage mde by a Barm2se Buddhist male under the age of 





18 years, without the consent of his parents, is ordinarily voidable. But if he — 


has clandestine intercourse with the woman his parents are not at liberty to 
withhold their consent to the marriage, and he is bound by his promise and 
ones Lng al its lg Me, S.J.LAB, za 
faung Hmaing v. Ma fe, S.J.L.B., 533 ; Kan Gaung v. Mi Hla 
C$, 2 U.B.R., (1907-09), Contract, 5 5 ‘Motos? Bibee v. Dhurmodas Ghose, 
(1903) 30 I.A., 114 : Maung Nyein v. Ma Myin, (1918) 3 U.B.R., 75, and 
Crown v. Chan Mya, (1902) | L.B.R., 297—teferred to. 
Tun Kyinv, Ma “aiTin SE a a as 
Bupvuisr Eccusstastica.. Law—Saduthantaka group—power of survivors 
to fill place of deceased joint owner, 
jen a member of a Saduthantaka or group of four joint owners is dead 
the survivors have power to introduce, by consent, an additional joint owner 





to replace the one who is dead, é 
O Nandya and two others v. U Kaw Wida and three others o 
Buxnen op pRoor—Advancement—Presumption as to in favour of wife—Benamt 
transaction—See ADVANCEMENT ~ - . 


BURDEN OF PROOF AS TO INTENTION ob DEBTOR—fayment to a creditor 
within three» months of the date of petition of Insolvency—fraudulent 
Preference—See Prastvency Towns Insotvency Act, III or 1909, 
SECTION 56 oe oe . - - 
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Buxrnen oF PRoor—resumption—See EVipENCE ACT, I oF 1872, SECTION 114, 
ILLUSTRATION (i) oa ss oe os fs 

‘Bu RDEN OF PROOF—Risk Note—liability of Railway Company for goodsconsigned 
on a risk note—See RisK NOTE . . oo - - 

BURDEN OF PROOF—section 102—See INDIAN EVIDENCE ACT on . 


Burma HasitvaL Orrenpers Restriction Act, II oF 1919—seclion 110, 
Code of Criminal Procedure, V of 1898. 

Action under the Burma Habitual Offenders Restriction Act can only be taken 
‘on receipt of information which would justify action under section 110, Code of 
Criminal Procedure, and a restriction order under section 7 of the Act can 
only be passed when it is proved that the pcrson proceeded against is of one 
of the descriptions laid down inclauses (a) to(7) of section 110 of the Code. 
Security cannot be demanded under the Act to enforce compliance with a 
restriction order. Before passing a restriction order a Magistrate must satisfy 

himself that the person proceeded against has adequate means of earning his 
livelihood within the area of restriction. 7 

The King-Emperor v. Po Mya as ae % “id 

BURMA Monica Act, 1898, SECTIONS 98 AND 112—disposal of night-soil— 
nuisance committed in the disposal thereof, 

Held, per Chief Judge,—that the duty of disposal of night-soil is not impera- 
tively imposed on Municipal Committees under the Burma Municipal Act, 
and that Municipal Committees are not authorized expressly or by necessary 
implication to commit a nuisance in its disposal, and consequently they can 
be restrained by injunction from committing such a nuisance, 

Per Young, J.—That the Municipal Committees of those Municipalities to 
which the provisions of section 98, Burma Municipal Act, have been extended 
have imposed on them an imperative duty to remove and dispose of night- 
soil, but that it was not shewn that a nuisance was the inevitable result of 
such disposal. 

Managers ‘of the Metropolitan Asylum District v. Hill, (1880-81) 6 App. 
Cases, 193 5 London, Brighton, and South Coast Railway Co. v. Truman, 
(1886) 11 App. Cases, 453 The Attorney-General v. Leeds Corporation, Ltd., 
(1865-70) 5 Chan. App. Cases, 583; Price’s Patent Candle Co., Ltd. v. The 
London County Council, (1908) 2 Ch. Dn., 526; The Avtorney-General 
i The Council of the Borough of Birmingham, English Reports, 70, 220— 
referred to. 

The Rangoon Municipal Committee v. The Burma Railways Co., Ltd., and 
two others a ad “s os “8 “ 

Burmese Buppmists—morigage by husband of the joint property of himself and 
his wife—non-joinder of wife as party to suit on the mo . 

Held by C7, Maung Kin and Prait, /].,—that even ifa Burmese Buddhist 
mortgages the joint property of himself and his wife with her full knowledge and 
consent, he cannot be considered to be the denamidar of his wife) in regard 
to her share, and that therefore in asuit on the mortgage it is necessary to 
join the wife asa party. Failare to join her as a ‘to the Suit renders 
the mortgage decree inoperative against the wife’s share. 

Ma Seinv, M. M. K. A, Muthucurpan Chetty, 7 L.B.R-, 135—followed. 

Ma Tin May v. Maung Maung and one, 8 Bur. L.T., 66; Ma Shwe 
Mev. P. A. R. M. Chetty, 8 Bur. L.T., 97—dissented from. 

‘Sham Lal Chatterjee v. Hazarimal Babu, (1911) 15 Cal. L.J., 451 ; Sitha- 
rama Chetty v. Cotha Krisnasami Cheity, (1913) 25 Mad. L.J., 264 at 270; 
Chidambara Chettiar v. Vaidilinga Padayacki, (1913) I.L.R. 38 Mad., 519 
at S21 ; Ma Mev. Maung Gyi,2 U.B.R. (1892-96), 45, and Gopi Nath 
Chobey'v. Bhugwat Pershad, (1884) 1.L.R, 10 Cal., 697 at 705—referred to. 

Held by Ormond, J.,—that if the wife consented to her husband’s 
mortgaging her share as ifit was his own and in his own name, the husband 
iss Senamidar for bis wile and a mortgage decree against the husband binds 

wife. 
Ma Sein vy. M. M, K, A. Muthucurpan Chetty, 7 L.B.R:, 135—dissented 
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Ma Tin May v. Maung Maung and one, 8 Bur. L.Ts, 663 Ma Shwe Me 
v. PA. R. M, Chatty, 3 Bor. L.T., 97—approved. 





Ma Nyun'v. Miss B~ E, Teixeira ee # is 
« BusinEss”"—definition of companies not liable to excess profits dutp— 
‘Sra Excess Prorits Dury Act, X oF 1919 * 2 “ 

c 


Cause OF ACTION—sefarate covenants secured under one contract constitute 
only one cause of action—See CoE OF CIVIL PROCEDURR, 1908, ORDER 
M, Rure 2 o on . o a 


CHARGE —correct form of—See INDIAN PENAL CODE, SECTION 397. “3 


CHeaTinc—Secrions 420 AND 417, INDIAN PENAL, CoE. “raudulently” 
and “ Diskonestly” distinguished—Written contract— Admissibility of oral 
evidence regarding—See EVIDENCR ACT, SECTION 92 : “ 

CHILD OF SECOND DIVORCED WIFE—RIGHTS OP—LIVING SEPARATE FROM HER 
FATHER, TO SUCCEED TO THE ESTATE OF HER DECKASED HALF-BROTHER— 
See Bupvuist Law; INHERITANCE .. Ve or a 

CuinEese Bupputsts—Customary Law— Wills. 

The Law of Succession applicable to Chinese Buddhists is the Customary 
Law, which contemplates the disposition of property by will. 

Hong Ku andonev. Ma Thin, S.J.L.B., 135; Fons Lan v. Ma Gyi, 
2 L.B.R., 95—followed. 

Appendix V1, L.B.C.M., Vol. Il ; Alabaster’s Notes and Commentaries on 
Chinese Criminal Law, page 580; Jernigan’s ‘‘China in Law and Com- 
merce,” pages 133 and 144, and Translation of the 7a Zsing Leu Lee by Sit 
George Staunton (Edition 1810), section 78—referred to. 

Maung Kwai. Yeo Choo Yone = a “ 

Cuinese Buppwists—Family Law of tion by. 

‘An adopted stranger is liable to exclusion by the agnates of his deceased 
adoptive father. A person belonging to the same clan as the deceased and 
with the same surname may be regarded as an agnate, and such a person 
may be adopted and is not liable to exclusion. 

“* Comparative Chinese Family Law,” by E. H. Parker, “ China in Law 
and Commerce,” by T. R. Jernigan—quoted: Kyin Wet'v. Ma Gyok and 
one, 9 L.B.R., 179—relerred to. 

Gyan Shiv. Kin Twe ae * nig 


Crv PRocepure Cops, 1908, THE SECOND SCHEDULE—suit fo set aside decree 
based on an arbitration award. 

If parties are dissatisfied with the award of an arbitrator appointed under 
the Second Schedule of the Civil Procedure Code, their only remedy is to 
apply to the Court to set aside the award, under the provisions of parargraph 
16 of that schedule, A suit to set aside the award of an arbitrator canngt lie. 

Ghulam Jilani v. Muhammad Hussan, (1901) 4 Bom. L.R., 161— 

= approved. 
‘awe Hoan v. Ma Chit-Nyan - a aes - 


Crviz Procepure Cope, 1908, ORDER 21, RULE 16—/ocus standi of decres- 
holder—benami transfers—Appellate Courts decree to embody order regarding 
costs in Lower Court, 

‘The Burma Railway Company obtained a decree against A, and an order 
was made transferring the decree to Mandalay for execution. A filed an 
ay il which was dismissed. The decree of the Appellate Side ran as 

lows :—The apy is dismissed with costs.. The only cests stated were 
those incurred in the Appellate Court, and the portion of the printed form of. 
appellate decree in relation to costs in the trial Court was scored out. The 
Mandalay Court made an order that the judgment-debtor should pay the 
decree by instalments, one of which A paid. Subsequently the Railway Com- 
pany Sold the decree on the Original Side of this Court to B; and applied for 
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B’s name to be substituted as decree-holder for A under Order 21, Rule 16, 
and for attachment of another decree in execution of their decree on the 
Original Side for costs, A objected to the petitions of the Railway Company 
on the grounds (1) that B was Jenam:dar—a fact that A sought leave to 
prove by examining witnesses on commission, and (2) that the decree of the 
Original Side had become merged in the appellate decree and was incapable 
of execution, . 5 

Held,—that @ commission should not issue, and that with the sanction of 
the Court, a denamidar could execute a decree. 

‘That except in cases where the appeal was dismissed under Order 41, Ruie 
11, or on special appeal, and without consideration of the merits or correct _ 
ness of the original decree, the decree to be executed is the appellate decree, 

Further, that the appellate decree must state what costs are to be paid for 
costs incurred in the trial Court and by whom ; and that it ought to contain 
all the mandatory portion of the decree of the trial Court, so that there is no 
need for reference to two decrees in execution proceedings. 

‘That in the present case, there was no order of the Appellate Court about 
the costs in the trial Court and that therefore the trial Court’s decree was the 
only decree to be executed. r 

‘That defendant was estopped by reason of his failure to raise his objection 
to the execution of the trial Court’s decree before that decree had been sold, 
since execution of that decr:e liad already been acquiesced in by him, 

(bdul Kureem and another y. Chukhun and ethers, (1879) § Cal. 1.R.y 
Ps 253 at p. 256; Chowdhry Wahid Ali v. Mullick Inayat Ali alias Cham- 
man, (1870) 6 Ben. L.R., 53—xelerred to, ~ 

Balkishen Das and others, Bedmati Koer and another, (893) 1.L.R. 20 
Cal., 388; Xam Charan Bysak and another v, Lakhi Kant Bannik and 
ethers, (t871) 7 Ben. L.Rz, 704; Kistokinker Ghose Roy and another ¥. 
Burrodacaunt Singh Roy and another, (1872) ¥0 Ben. LR., p. rot at p. 
113 ; Muhammad Sulaiman Khan and others v. Muhammad Yar Khan and 
another, (1889) 1.L,R. 11 All., 267—followed, 


B. Lall Dwarkadas _y, Baema Railways Ce: #6 
Burma Railways Co. “S.C. Dass Gupla . 280) 
Otvi PRocepurE Cope, V oF 1908, ORDER 21, RULES.91, 92 AND o3—Sale 
imexceution of decree—method by which auction-purchaser can recover pur- 
chase money in case judgment-debtor is found to have no saleable interest tn 
the property sold. 

At a Court auction there is no warranty, express or implied, that the judg: 
ment-debtor has any saleable-interest inthe property sold. Ifalter the sale 
it is discovered that the judgment-debtor had no saleable interest in the pro- 
perty, the auction-purchaser can apply within 30 days under Rule gt of 

“Order 21'to have the sale set aside, and he is then entitled under Rule 93 to 
an order for repayment of his purchase money. He has no remedy Ly way 
of a separate regular suit against the judgment-creditor for the amount of the 
purchase money. 

Maung Tunv, Ma Ngan, 5 1..B.R., 58 ; Dorab Ally Khan v, The Execu- 
tors of Khajak Mohecoodeen, (1878) 1.U.R. 3 Cal. 806=(1878) L-R. 5 1.4., 
116 ; Sawdamini Chowdrain v, Krishna Kishor Poddar, (1869) 4 Ben. ~ 
L.R. Full Bench Rulings, 11 ; Sundara Gopalanv. Venkatavarada Aryangar, 
(1893) ILL.R. 17 Mad., 228; Nannu Lakv. Bhagwan Das, (1916) 1.L.R. 
39 All., 114 at 118; Jurannu Mahamed v. Jathi Makamad, (1917) 22 
C.W.N., 760 ; Subbu Kedi v. Ponnambala Reddi and others, (1918)M.W.N., 
655—followed. 

Munna Singh v. Gajadhar Singh, (1883) LL:R. 5. All., 577 3 Rustomji 
Ardeshir Irani v. Vinayak Gangadhar Bhat and others, (1910) 1.L.R. 35 
Bom., 29—dissented from. 

Sidheswari Prasad Narain Singh vs Goshain Mayanand, (1913) 1,L.R. 
35 All., 419 ;-Girdhar Das v. Sideshwari Prasad Narain Singh, (1918) 
LL.R. 40 All, 411 3 and Mulla’s Code of Civil Procedure, 6th Edition, 
Page 574—1eferred to. 

‘Soolayman Cassim Simyiv. S.S.A.O. Chetty Firm a % 76> 

















viii INDEX. 


O1vit Procepure Cope, OnpeR XXIII, RULE 3—Compromize of suit—Nature 
lement—Execution proceed 


oy setl ings—Plea ti compromise is ultra vires 
cannot be raised inn, 7 

Tn the Lower Court plaintiff-respondent sued defendant-appellant for eject- 
ment and mesne The parties came to a compromise by which 


defendant agreed to give to tit ion of the land in suit, and 
detrei eafn elton a nae So cc are 
plot of land which stood in the names of the wife and son. The compromise 
was passed under the provisions of Order XXIII, Rule 3, of the Civil Proce- 
dure Code, As the defendant did not carry out the second part of the 
compromise decree, the Lower Court on the application of the plaintiff pro- 
jed to execute it. The defendant appealed against the orders passed by 
the Courtin the execution proceedings on the ground that the second part of 
= decree was extraneous to and in excess of the decree-holder’s ciaim in the 
suit, ‘a 
Held,—that the words ‘so far as it relates to the suit” in Order XXIII, 
Rule 3, mean ‘so far as it relates to the adjustment or settlement of the 
matters litigated in the suit” and that there is nothing in that rale to prevent 
the settlement taking any form which is lawful and fair and satisfies the 
ies ; and that the defendant had failed to show that the second part of the 
lecree was in excess of the claim in the suit, Further, defendant's proper 
remedy was by a regular suit; he is not competent in execution proceedings 
to raise the plea that part of the compromise was uétra vires and should not 
be executed. , 
Gauri Dutt. Dohan Thakur, (1917) 2 Pat. L.J., 675; Charu Chandra 
Mitra v, Sambhu Nath Pandey, (1918) 3 Pat. L.J., 255—referred to. 
oti Kuruvetappa v. Leari Sirusappa, bro08) LLR, 30 Mad., 478; Watesa 








Chettiv. Vengu Nachiar, (1909) 1.L.R. 8 Mad., 102; Ayyagii /ecrasi 
lingam <. Koovar Basivi Reddi, 27 Mad. L.J., 7. Rats Chetty Ve 
Ratnammal, 27 Mad. L.J., 389 ; Mohibullah v. Imam, (1887) L.12R. 9 All 





229; The Manager of Sri Meenakshi Devastanam Madura v. Abdul Kasim 
Sahib, (1907) I.L.R. 30 Mad., 421I—followed. 
Ana Pakiri Sha v. P. L. M. Somasundram Servai ie - 


Oivit Procepure Cope—Order XLI, Rule 17—afpearance. 

‘An appearance by a counsel or pleader, who is instructed only :o apply for 
an adjournment, which is refused, is not_an appearance within the meaning 
of Order XLI, Ruie 17, of the Code of Civil Procedure, 

Satish Chindra Mukerjeev. Ahara Prasad Mukerjee, (1907) 1.L.R. 34 
Oal., 403 ; G. P. Cookeand others, The Equitable Company, Limited, 
(1903-04) 8 C.W.N., 621 ; Hira Dai v, Hira Lal and others, (1885) 1.1.R. 

All., 538 ; Ramtadal Ram and another v, Rameshar Ram, (1886) 1.1..R. 

All, + Shankar Dat Dube v. Radha Krishna, (1898) 1.L.R. 20 All., 
195 ; Lalta Prasad v. Nand Kishore and others, (1900) 1.L.R, 22 All., 66 5 
Radha Kishan v, The Collector of Jaunpur, (1901) 1.L.R. 23 All., 220 5 
Bhimacharyabin Vyankatacharya v. Patitappe bin Anandappa, 4 Bom. 
H.C. Reports, 206; Sconderlal and another v. Goorprasad and another, 
(1899) I. 23 Bom.,.414; Mohesh Chunder Boss and others v. Thakoor 
Dass Gossamee and others, 26 Weekly Reporter, 425 ; Gurdit Singh v. Sohan 
Singh, (1904) 6 Panjab L.R., 595; Rodinson v. Chadwick, (1878) L.R. 7 
Ch, Dn., 878—followed. > 4 

Robert Watson & Co, v. Srimati Ambika Dasi, (1899-1900) 4 C.W.N., 
237; Ramchandra Pandurang Naik v. Madhav Purushottam Naik, (1892) 
LL.R. 16 Bom., 23 ; Patinkare Tarkatt Rama Mannadi and 7 others v. 
Velur Krishnan Menon, (1903) 1,L.R. 26 Mad., 267—dissented from. 

Messrs. Mensee Device & Co. v. Maung Than Gyaung —.. ie 

“Orvin ProcepuR® Cope (1908), SECTION 110, AND ORDER XLV, RULE 3— 

Appeal to Pry Council. 

re the decree of the final Appellate Court affirms the decree of the 

Court below it, an appeal to the Privy Council ander section r10 of the Civil 

Procedure Code can lie only when it involves direetly or indirectly the value 

of at least Rs, t0,000 and when it also involves some substantial question of 

law. ‘The presence of some substantial point of law does not give a right to 
-appeal when there is a money value and that value is below Rs. 10,000. 









INDEX. 


Bénarsi Prasad y. Kashi Krishna Narain and another, (1901) 1.L.R. 23 
All, 227 at p. 231—followed. % : 
Alibhai Mahomed v. The B.I.S.N. Cov, Ltd, +e ee - 





O1vi1. ProceDure Cope, V oF 1908, SECTION 10—Stay of suit, 


In order to justify the stay of a suit during the pendency of a previously 
instituted suit between the same parties, it 1s not necessary that the relief 
sought in both suits should be identical, but merely that the matter in issue 
or one of the principal matters in issue"in both suits should be the same, and 
that the Court in which the previous suit is pending should be competent to 
grant the relief claimed in the subsequent suit. It is not necessary that the 
two Courts should have concurrent territorial jurisdiction in respect of the 
subject matter. 

Balkishan v. Kishan Lal, (1888) 1.L.R. 11 All., 148; S..P. S. Chokkappa 
Chetty v SP, S.R. M, Raman Chetty, 9 L.B.R., 103—referred to. 

Murlidkar Boglav. Miumull Khemka - - 








Crvit Procepure Cope—section 47—interpretation, 


Orders staying or refusing to stay execution of a decree are orders deter- 
mining questions relating to the execution of the decree within the meaning 
of section 47 of the Code of Civil Procedure and are therefore appealable, 

Rajendra Kishore Chowdhury v. Mothura Mohan Chowdhury, (1920) 55 
Ind. Cases, 228—dissented from, r 
foinrinitat Prasad Singh v. Kesho Prasad Singh, (1911) 14 C.L.Juy 489— 

followed. 

Nihal Chand alias Chutto Lal v. Rameshari Dassee, (1883) 1.L.R, 9 Cal., 
214 3 Ramchandra Kasturchand v. Balmukund Chaturbhuj, (1905) 1.L.Ry 
29 Bom., 71 3 The Governor and Company of the Bank of England v, Vagli- 
ano Brothers, (1891) L.R, App. Cases, pp. 144 and 145—referred to, 

Kyauksema v, Aparna Charan s+ be pe P 


Orvit PRocepure Cope, section 73—Rights of morlgagee under proviso (4), 


Respondent claimed a mortgage on property attached under a decree held 
by applicant. The mortgage was admitted and the land sold free of the 
mortgage, Althongh the amount due on the mortgage was disputed by the 
petitioner, the trial Court without giving him notice sanctioned the payment 
to the mortgagee out of the sale-proceeds of the amount claimed as due on the 
mortgage. The petitioner applied for revision of this order. 

Held,—that section 73 does not contemplate a rateable distribution between 
decree-holders and any persons who claim to be creditors but have not estab. 
lished their claims by proving them and obtaining a decree, Under proviso 
(6) the mortgagee has a mortgage lien on the proceeds and nothing more, and 
he must proceed in the ordinary manner by way of suit. 

Purzhotam Sidheswar v. Dhondu Amrit Danwate, (1880) 1.L,R. 6 Bom., 
$82; Vishnu Dikshit v. Narsingrav, ibid, 584; Hla Baw v. S. K. R. 
Muthia Chetty, 3 L.B.R., 275—referred to. 

1. P. 7. Reddyar v. V. R. M. Arunachalem Chetty “ ae 


Otviz Procupuxz Cope, suction: 115—Power of High Court in revision— 
point. 


Failure of Lower Court to consider material, 

‘A sued B for wages more than a year after the wages had become duer 
Less than a year before the suit was filed A had demanded his wages and © 
had stood surety for B, promising to pay the amount due at a future date, 
The trial Court held that the suit was time-barred against both defendants, 
but the Lower Appellate Court reversed this decision. The defendants 
applied for revision of the judgment of the Lower Appellate Court, and it was 
urged for the plaintiff that the application did not lie, in view of certain 
decisions that an error by a Lower Court on the question of limitation does 
not afford any ground for revision. 

‘Héld,—that the application for revision did not lie as regards C, as the 
Lower ‘Appellate Court had considered the effect of his standing surety on the 
question of limitation, but that since that Court had failed to consider the 
material point, whether there was a fresh promise on the of B and 
whether it gave a fresh starting point for the running of limitation, B's 
application for revision would lie, 
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Stindar Singh v. Darn Shankaz, (1897) LL.R, 20 All., 785 Rangopal 
Thoonjhoonwalla v. Joharmall Khemba, (1912) 1.L.R. 39 Cal., 473—relerred 


to, 

Zeyav. Mi On Kra Zan, 2 L.B.R., 333; Kan Kani v, Maung Po Yin, 
UL.B.R., 190—followed. dl 

Maung Shwe Hla Gyi and one v. Maung San Dwe a ae 332 


“OIVIL SUIT PENDING—stay of criminal proceedings—Seé CRIMINAL PROCEED: 
INGS + Fe: “ * ve + 103 


~CopE oF Crvit Procepure, 1908, ORDER II, RULE 2—cause of action—separate 
covenants secured under one contract constitute only one cause of action. 

‘When several covenants ona single contract are secured in the same 
manner and a suit is brought after there have been breaches of more than one 
covenant, the several breaches are deemed joined into one by the contract 
and constitute only one cause of action. _If therefore the plaintiff sues for the 
breach of one covenant only a later suit jm respect of any of the other 
breaches is barred. 2 

Gangs Ram v. Abdul Rakman, (1907) 42 P.R. Civil No. 28, 107 at 115 3 
Chaudhri Kudan Mal y. Sardar Allak Dad Khan, (1910) 45 P.R. Civil 
No. 19, 55; and Hitmatullah Khan v. Imam Ali, (1890) 1.L.R. 12 All. 
203 at 206—followed, 

Yashvant Narayan Kamat v, Vithal Divakar Pgrulekar, (1895) 1.L.R. 
a1 Bom., 267 at 268 ; and Bad? Bibi Sahiba v. Sami Pillat, (1892) 1.L.R. 
18 257 at 261—distinguished. 

Shwe Hnanv, Ma B Mya i” ee 


sCopz oF Crvit PRocepuRE, 1908, ORDER XLI, RULE 33—power of Appellate 
Court to add parties to an appeal. 

An Appellate Court has complete power to.add as parties to an appeal any 
person whom it deems to be interested in the subject matter in dispute and 
who was a party to the original suit. The Court can further add patties as 
respondents in an appeal even though the ‘time within which the appeal 
ie have been preferred as against them has expired. = 





ur 


ogesh Chandra Banerjee v. Sarada Kumar Chakravorti and others, (1918+ 
19) 23 C.W.N., 223 ; Kidar Singh and another v. Ganesh and others, 
(1917) 42 Ind.’ Cases, 4t13 Bindeshri Naik v. Ganga Saran Sahu and 
another, (892) LL.R. 14 All., 1543 and Girish Chander Lahiri v, Sasi 
Sekhareswar Roy, (1906) I.L.R. 33 Cal, 329—followed. 

Yoosof Oosman Brothers & Co. ¥. Win Ne Yaand others .. lee 198 


“Cope oF Crvit PRocepuRE, 1908, SECTION 145—sureries fora Receiver. 
Where a person has executed a bond as surety for a Receiver, and has 
become liable under the bond, the order of the Court to pay up the amount 
due on the bond falls within the scope of section 145, Code of Civil Procedure, 
and can be enforced by the procedure prescribed in that section. 
Maung Po Thein-and others v. Ma Waing and another 4. sy 236 


“Oops or CRIMINAL ProceDuRE, V oF 1898, SECTION 110—See Burma Hasi- 
TuUAL Orrgnpers Restriction ACT, II oF 1919 oo rm 274 


CopE OF CRIMINAL PRocEDURE, V OF 1898, SECTION 523—fower of High 
Court to set'aside an order passed by a Magistrate under section 523, Code of 
Criminal Procedure, and to order restitution of kth 

‘The High Court has power in its revisional jurisdiction to reverse an order 
for the disposal of property passed by a Magistrate under section 523, Code 
of Criminal Procedure, and to direct restitation of the property. 

Kyin Ton v.E Cho, 4 L.BR., 143 In re Annapurnabai, (1876-77) LL.R. 
1 Bom., 630; Basudeb Stirma Gossain v. Nasiruddin, (1887) 1.L.R. 14 Cay 
834 eer Singh y Labla, (x895) P-R. Cr. Jadgts .N Sheonanda 

i jingh v. » (1895) P.R. Cr. «No. 5, 173 n 

Singh we Bislanath Pattak, (1914) 18 C.W.N., 1147; and 11 Ind, Cases, 
14-—followed. ~ 

= Ram Chandra Mistry v.-Nobin Mirdha, (1898) I.L.R. 25 Cal., 630; Jn 

ve Ratanlal Rangildas, (1893) 1.L.R. 17 Bom., 748 at 754.3; In re Devidin 

Durgaprasad, (1898) 1.L.R. 22 Bom., 844 ; Queen-Empress v. Joti Rajnak, 





INDEX. 


(1884) [.L.R. 8 Bom., 338; Queen-Empress v. Thribkovan Manekchand, 
(1885) LL.R. 9 Bom., 131; Je ve Ahmed Saheb, (1888) Ratanlal’s Un- 
reported Criminal Cases, 365 5 Nga Pu v. King-Emperor, Criminal Revision 
No. 476B of 1919—referred to. 

Ma Thein Nu v. Ma The Hnit o . * &. - 


Dommon Carnter—sower to contract out of liability for neg ligence—Contract 
Act, section 152—power of bailee to limit his Hability—Commen” law— 
interpretation, 

Ona reference toa Full Bench it was held that a common catrier by sea can, 
according to the law of India, contract out of his liability for the negligence 
of himself or his servants, subject to the proviso that the condition in the 
contract which limits his liability is expressed in clear, express and unambigu- 
ous language, 

Pha Ei ad Flotilla Co, v. Bugwandass, (1891) I.L.R. 18 Cal., 620— 
lowe be. 

= Moliow, March and others ve The Court of Wards, on behalf of the estate of 
Rajak Pertab Chunder Sing, (1872) 10 Ben. L.R., 3125 aac Tulsidas ¥. 
The Great {ndian Peninsula Railway Company, (1879) 11.R. 3 Bom,, 
109; Moothora Kant Shaw and others v. The India General Steam Naviga- 
tion Co., (1884) I.L.R. 10 Cal., 166; Sheik Mahgmad Ravither v. The 
British India Steam Navigation Company, Limited, (1909) 1.L.R. 32 Mad,, 
95 at pp. 117, 120 ; Jellicoe and others v. The British- India Steam Navi- 
gation Company, Limited, (1884) 1.L.R. 10 Cal., 4893 Hassanbhoy Visram 
and others v. The British India Steam Navigation Company, Limited, (1888) 
I.L.R. 12 Bom., 579 ; Hajee Ismail Sait y. The Messageries Maritines of 
France and others, (1905) 1.L.R. 28 Mad., 400; Kariadan Kumber v, The 
British India Steam Navigation Company, Limited, (1913) 20 1.C., 5463 
Chartered Bank of India, Anstralia and China v, The British India Steam 
Navigation Company, Limited, (1909) L.R. App. Cases, 369; The 
Advocate-General of Bengal on behalf of Her Maiesty x. Rance Surnomoye 
Dassee,9 M.I.A., p. 426; British India Steam Navigation Company, 
Limited v. Jiawoola, 8 L.B.R., 293—referred tor - 

The B.IS.N. Coy., Ltd. v. Alibhai Makamed .. aR a 


COMMON INTENTION, ACT IN FURTHERANCE OF—abetment when different act is 
done, Indian Penal Code, section 111—See ACT IN FURTHERANCE OF 











COMMON INTENTION, INDIAN PENAL CoE, 1860, SECTION -34- se 
COMMON INTENTION—See INDIAN PENAL CODE, 1860, SECTION 34 a 
Common Law—interpretation—See COMMON CARRIER ”~ on 


Compromise OF suIT—Wature of settlement—Execution proceedings—Plea that 
compromise is ultra vires cannot be raised in—See CODE OF CiViL PROcE- 


puRB, ORDER XXIII, RULE 3 - os o- os 
“COMPROMISE, NOT EMBODIED IN A DECREE OF A COURT—iis fendens—Sce 
‘TRANSFER OF PROPERTY ACT, IV oF 1882, SECTI oo « 
CONSEQUENTIAL RELIEF—dmendment of plant—See SpEciFic RRLIEF Act, 
SECTION 42... en ry as “ 
CONSEQUENTIAL RELIEF —suit 10 declare a decree a nullity without prayer for— 
‘See Jurispiction is xe a nae Se 
CONTINUING GUARANTER—series of transactions—See CONTRACT ACT, IX oF 
1872, sections 129 and 131 2 a ~~ oo se 


Conrract—Written—Admissibility of oral evidence regarding —Cheating—Sec- 
tions 420 and 417, Indian Penal Code—*‘ Fraudulently” and ‘* Dishonestly” 
distinguished—See EVIDENCE ACT, SECTION 92 oe a 

Contract Act, IX oF 1872, SECTION 11—breach of promise of marriage by 
Burmese Buddhist — youth—Majority Act, IX of 1875, section 2—See 
Buppuist LAW ; MARRIAGE oe - Wes te on 
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< PAGE 
ContRaci Act, IX oF 1872, SECTION 108—mate's receipt not a document of title. 


A mate’s receipt is not adocument of title and is not negotiable. The 
property in the goods wovered by it does not pass upon its transfer. 
fatcheappa Chetty vy. 1. F. Company, 7 Bur. L.T., 40—followed. 
Ramdas Vithaldas Durbar v. Amerchand & Co., (1916) 20 C.W.N., 11823 
Greenwooa v. Holguette, (1874) 12 Beng. L.R., 42—referred to. 
Ellerman Rice Mills, Ltd. v. Maung Pe Gyi & ors. oe ~ 135 


Contract Act, IX oF 1872, SECTIONS 129 AND 131—series of transactions— 
continuing guarantee. 

‘A guarantee was given for the faithfal performance of his duties by the 
Bhazanchi of a bank. Held that there was not a series of transactions but 
only one transaction, namely, the appointment of the ZAazanchi, to which the 
guarantee extended ; that therefore the guarantee was not a “ continuing 
guarantee” within the meaning of section 129, Contract Act, consequently 
the death of the guarantor did not operate as a revocation of the guarantee, 
according to section 131. 

Oxford v. Davies, (1862)"12 C.B.N.S., 748 ; Balfour v. Crace, (1902) 1 Ch. 
Dn., 733.; Lloyds v. Harper, (1880) 16 Ch. Dn., 2g0at 314, 318 and 319 ; 
James Lyall & Cs, v. Amorabutty Dossee, (873) 20 W.R., 12—referred to. 

SN. Sen & one v. The Bank of Bengal as ee 167 


Contract ACT, sucrion 152—power of batlee to limit his hability—See Come 
MON CARRIER 3 os s% Gs ve 292 


CONTRACT OF SALE—pfroof of—~a valid defence against suitfor eviction by ownzr 
—See SUIT FOR BVICTION BY OWNER . oo an 241 


Court-rgEes ACT, SECTION 11—afplicatiog,/o mesne profits, 

Section 11 of the Court-fees Act, 1876, applies to mesne profits ascertained 
under the provisions of Order 20, Rule 12, of the Code of Civil Procedure. 
Court-fees must be paid on the difference between the amount of the mesne 
profits ‘claimed in the plaint and the amount ascertained to be due subsequent 
tothe filing ofthe suit. _A final decree should then be passed under Order 
20, Rule 12 (2) (c). 

"Ramkrishna Bhikajiv. Bhimabai and others, (1894) 1.L.R. 15 Bom., 
p. 416—dissented from. - 

Maiden v. Janakiramayya and others, (1898) 1.L.R. 21 Mad,, 37%; Chedi 
Lal and another v, Kirath Chand and others, (1880) 1.L.R. 2 All., 682— 
referred to. 

‘Dwarka Nath Biswas v. Debendre Nath Tagore, (1906) L.R. 33 Cal., 
at p. 1235 ; Zjjatulle Bhuyan v, Chandra Mohan Banerjee, (1907) 1.L.Re 
34 Cal, at p, 968—fcllowed. 

'A. He Dawood v. R. B, A. Rakman Ki Pe a 896 


Covenants—separate covenants secured under one contract constitute only one cause 
of action—See CODE OF Crvit. PROCEDURE, 1908, ORDER II, RuLE2 ws 1s 


CRIMINAL BREACH OF TRUST—faddy advances—trust, how constituted—section 
408, Indian Penal Code. : « 
The accused was given money by complainant company to purchase specified 
dy at specified prices. He was to be paid, on an accwunt to be presented 
him, all expenses incurred in purchasing the paddy and bringing. it-to the 
mill, and was to receive a commission of Re. 1 per 100 baskets. This 
commission was bis only form of legitimate remuneration, and he could not 
sufter any loss by the transaction, : : 
‘Held, —that the accused was a servant of the company in this transaction, 
that the money was entrusted to him for a specific purpose, and that the 
accused was properly convicted of criminal breach of trust under section 408, 
Indian Pe Code. 
"Po Yuet v. King-Emperor, (1914) 7 L.B.R., 2783 Hock Chong & Co. v. 
Tha Ka Do, (i913)7 LB.R, 16; Po Scik'v. King-Emperor, (1912) 6 
LBR, 62 ;and Wong Yone’ Main v. King-Emperor, (1911) 6’ L.B.R., 








Reg. v. 1, (1851) 5 Cox’s Cr. O:, 326—referred to: 
Pyo Gyi v. King-Emperor oe “ . 3h 


(Criminal. FRocEpuRE Cope, 1898, 


Customary Law—Wilis—See Cuines& BUDDHISTS .. 


INDEX, 


CRIMINAL PROCEDURE CODE, SECTION 259—Withdrawal from prosecution is, 
non-compoundable casts. 
‘Non-compoundable cases can only be withdrawn under sections 494 and 
495 of the Criminal Procedure Code and not by private prosecutors. 
King-Emperor v. Nga Aung Nyun, 2 L.B.R., 165—referred to. 
King-Eviperor v. A. Vankaya and others fe ee ai 





SECTION 360—Evidence Act, 7 of 1872, 
sections 80 and 91—deposstions irregularly recorded—methed of freof of— 
fect of failure to read over deposition to witness in presence of accused or his 
pleader. 

The provisions of section 360, Crimiral Procedure Code, are imperative. 

The deposition ofa witress may be read over to him by an officer of the 
Court, but it must be read over in the presence of the accused or his _pleader, 
and the presiding Judge or Magistrate must at the conclusion of the reading 
himself question the witness as to its correctness. 
1e to comply With these provisions will vitiate the presumptions 
arising under section 80, Evidence Act. Buta deposition which hus been 
irregularly recorded may be capable of proof, as against the witness who 
made it, in some other way, such asby the evidence of the Judge or Magis- 
trate who recorded it, or by the admission of correctness made by the witness 
himself when the deposition was read over to him. 

San Myin v. King-Luperor, 1 U.B.R, (1910-13), 123 ; Kadir Lakiriv, 
King-Emperer, Criminal Revision No. 898 of 19t7 of the. Chief Court of 
Lower Burma, 11 Bur. L.T., 202 ; Kamatchinathan Chetty v. King-Emperor, 
(1904) ILL.R. 28 Mad., 308 ; Mokendra Nath Miser v. King-Emperor, 
(1908) 12 C.W.N., 845 3 /votish Chandra Mukerjee v. King-Emperer, (1909) 

15.955 3 King-Lmperor v, Jogendra Nath Ghose, (1914) T.L.R. 
42 Cal., 240—dissented fram. 

Bogray, King-Emfperor, (1910) 1.L.R. 34 Mad., 1413 Zlaki Baksh 
Kazi v. King-Lmperer, (1918) 1.L.R. 45 Cal., 825—followed, 

Tun Yar, King-Euperor a Ss as cH 





















CRmmiNAt. PROCEDURE Cope, 1898, SECTION 488—maintenance—effect of divorce 


in the case of Mahomedans. 

An order of maintenance made in favour of the wife of a Mahomedan who 
was subsequently divorced does not become inoperative until the expiration 
of the divorced wife's iddat or term of probation. Ifthe 7alak is pronounced 
in her absence, the iddu¢ shou!d not be deemed to have expired until three 
months from the date on which she was made cognizant of the divorce, 

Inve Din Muhammed, (1882) 1.L.R. 5 All., 226 ; Maung Ba Shwe v. Wa 
Nyun, 4 Bur. L.T., 13—followed. i 

Mahomed Hosein v, Ma Pwa Hnit 


ts 


CRIMINAL PROCEEDINGS—stay of, pending civil suit, 


pee an application in revision to stay criminal proceedings pending in a 
Magistrate's Court until the disposal of civil suit in regard to the same 
subject matter, 

Held,—ihat the Chief Court ought not to interfere except on good cause 
shown. But the Magistrate ought to have taken into considerationthe facts 
that the prosecution is a private one and not a prosecution ordered bya Court, 
that the dealings between the parties. amounted to nearly Ks. 30,000 while 
the prosecution is in respect of only fifty baskets of paddy, and therefore was 
probably initiated not so much from a desire to bring an offender to justice as 
to satisfy private spite or to bring pressure to bear. ‘The matter was purely n 
civil matter and more likely to be fully snd adequstely dealt with in civil 
proceedings. Under these circumstances the criminal proceedings ought to 
be-stayed pending the decision of the civil suit. 

‘ pees Nath Rai Chowdiry v. Emperor, (1904) 1.L.R. 31 Cal., 858— 
approved, 
PG Seoraya alins Thein Maung v. Shove Bwin “ 
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DAES eee Bee due to a broker through ‘is wees Sailure 
to Carry out agreeme... 
A instructed B to negotiate the sale of certain property at a named price, 
B obtained a purchaser at this price, but A refused to co.nplete the sale. 
Held,—that as B was deprived of his brokerage solely through A’s failure 
to convey the property, B was entitled to obtain from A as damages the 
berssien which be Would have earned as brokerage if A had completed the 


O Rlias v. Govind Chunder Khatick, (1992) T.U.R. 30 Caley 202 5 Prickett 
Me eee 140 E.R., 127 at 128; Fisher v. Dewitt, 48 1.J.Ex., 32— 
ma 


Simpson v. Lamb, 139 E.R., 1213—referred to. 





Gor Lum Hpaw v. ‘Camillo Camilates me 
Ducree—Wature of—that can be passed when person im possession ‘hits to Lia 
title—See POSSESSION o» es oe 
Decrre—suit to declare—a nullity without prayer for vaastguunitel reefs 
Jurispicrion . fF oe 
Dscrae-HOLDER—locus standi of—See Civis. Paocebuns Conx, 1S Onpen 
ar, Ruini6 .. os on 


Dscrge oF ANoriHER DistRICT Counr—juritdiction ofa ‘District Court to dectare 
the—void and inoperative—See JURISDICTION 

Daceae oF Arre.tate Court—to embody order regarding costs in Soe 
Court—Sez CiViL PROCRDURE CODE, ‘908, ORDER 21, Rute 16 

DEFOSITIONS IRREGULARLY RECORDED—Lvidence Act, J of 1872, sections 8 
and 9\—methed of proof of —effict of failure to read over deposition /o witness 
in presence of accused or his pleader—See CanaixaL PRoceDURK CovR, 
1898, SECTION 360 a te mA 

Divorce—ante-nuptial agreement by husband not to contract pee) marriage — 
power of courts togrant divorce toa Mohamedin wife—See MOHAMBDAN. LAW 

Divorce, Efrect of —in th: case of Muhsmedans—maintenance—See Canina 
Procepurn-Cone, 18y8, SECTION 488 ae an 





EFFECT OF FAILUKR TO READ OVER DEPOSITION TO WITNESS IN PRESENCE OF 
ACCUSED OR HIS PLEADER—ZLvidence Act, / of 1872, sections 80 and gi— 
depositions irregularly recorded—method of proof of—See CRIMINAL PROCE- 
DURE Cops, 1898, SECTION 360 z 

ENGLisH AND INDIAN Law—ddoancement—Presumption as to, i favour a 
wife—Benami transaction—Burden of proof—See ADVANCEMENT a 


Eviction By owneR—suit for—proof of contract of sale a valid inet 
SUIT FOR EVICTION BY OWNER ek 

Evipence Act, I oF 1872, sections 80 AxD oF Saeposi ns irregularly 
recorded—mzthatt of proof of effect ot failure to read over detosition to witness 
in presence of accused or ‘kis pleader—See CRIMINAL PROCEDURE Shee, 
1893, SECTION 360 Pe a oe sti 

Evinence Act, [oF 1872, suction 91—promissory noles—effect apiadiasiek: 
bility of promissory note on creditor's right to sue. 

Held (Pratt, J, disseniing),—that where money is lent oa at the same 
time a-promiss ry note if given therefor, the creditor is dsbarred from 
suing for the money lent as on the original contract ol ioan, the promissory- 
note cannot. be proved, 

‘Sheik Akbar v, Sheik Khan, ((88t) L.L.R, 7 Cal, 256 at 259 and 261 ; 
Pram tha Math Sandal v. Divarba Nath Dey, (1895) \.L R. 23 Cal, 
851 at 853; Krisinaji Narayan Parkhi v. Kajmal Manikchant Marwaai, 
(1899) ILL.R. 24 Bon,, 360 at 364 and 356; Hira Lai v. Datadin, (1881) 
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INDEX. 


GLR. 4 All., 135; Senarsi Prasad vy, Fasal Ahmad, (1905) 1.L.R, 28 
All, 298; Ram Sarup v. /asedha Kunwar, (1931) LLR. 34 Ail, 1585 
Nea Hiaw vy. Nogassat, 2 U.B.R. (1897-1901), 390; Ewing v, White, 2 
U.B.R. (1897-1901), 391; Baij Nath Dass v. Salig Ram, (1912) 16 Ind, 
Cases, 33; Moti Lal Sahay Monmohan Gossams, (1900) 5 C.W.N., 563 
Chelation Chetty v. Annamalai Chetty, (1916) 34 Ind, Cases., 4175 
amb Chaty ¥. Palaninppa Chettiar, (1902) LLL:R. 26 Mad.,526— 
approved, 

Phe Waik aud one. Nga Chet and one, 2 U.B.R. (1907-09), Evidence, 5 5 
* Parsotam Narain v, Taley Singh, (1903) 1.L,R, 26 All, 178 at 181 and 1825 

Radhakant Shoha v. Abhaychurn Miter, (1882) 1.L.R. 8 Cal., 721; Potht 
Reddi y, Nelayudasivan, (1886) 1.L,R. 10 Mad., ogat 96 3 Chit Pillat 
¥, Muturaman Chettiar,(1911)9M.L.T., 281; Muthu Sastrigal v, Visvanatha 
Pandhara Drape aes rates eg Baty Sing 3 Somasundaram v. 
Krishnamurti, (1916) 17 M.LJ., 1265 v, Bhugwan Dass 
‘Kalwar, 7 L.B.R., tot—dissented from, 

Chitty on Contracts, 16th Edition, page 805, quoted, 

Per Pratt, J.,—The creditor cannot sue for theimoney due as on the original 
contract of loan if the promissory note cannot be proved, unless he is ina 
‘Peition to prove thatthe loan and the giving of the note are separate trans- 
actions, and that the note is nut a reduction to writing of the loan, 

Nga Waik and one v. Nea Chet andone, 2 U.B.R. (1907-09), Evidence i 
Sheik Akbar v, Sheik Khan, (1881) 1.L.R. 7 Cal., 256 at 259 and 261 ; Potki 
Reddi v, Velayndasivan, (1886) 1.L.R. 10 Mad., 94 at 96 3 Muthu Sastrigal 
%. Visoqnatha Pandkora Sannadhi, (19:4) 26 M.L.J., 19 at 21 and 225 
Bally Singh v, Bhugwan Dass Ka‘war, 7 L.B.R, ep ae 

Pramatha Nath Sandal +. Dwarka Nath Dey, (1896) 1.L.R. 23 Cal., 851 

nt 853; Kam Sarup v. Jasodka Kunwar, (1911) WLR. 34 All. 158—dise 

sented from, . 

Krishnaji No Parkhi v. Rajmal Manikchand Marwadi, (1899) 
LL.R. 2g ‘Lom., 360 at 364 and 366 ; Moti Lal Sahay, Monmeun Gossami, 
(1900) 5 C.W.N., 56; Choktalincam Chetty v. Annamalad Chetty, (1916) 34 
Ind. Ca-es, 437 ; Janbu Chetty v. Paliniapps Chiitiar, (1902) T.L.R. 26 
Mad., 5263 5. Muthu Matar and one v. S. Armuga Nedrr, Special Civil ist 

‘No. 77 of 1917 of the Chief Court, Lower Burma—referred to. 
raung Kyiv. Ma Ma Gals % a a Pr 
Bvipgnce Act, Section 92—Wriiten contract—admissitility of oral evidence 
Arp ap 420and 417, Indian Pe Code—'* Frandu- 
lently” and * sttly” distinguished, 

‘The accused obtained advances for which he gave two pro-notes for the 
purchase of paddy, and it was argued that noorai evidence was admissible to 
prove the contract entered into between the parties as the contract had |.cen 
reduced to writing in the shape of these two pro-notes, 

Held,—that the oral contract for the sale and purchase of paddy was 
independent of the loan made, for which the pro-notes were security, and 
that therefore the complainant was entitled to prove the oral agreement. 

As it'was not clear that the accused, at the time he took the advances, 
intended to cause wrongful loss to the lenders or wrongfal gain to himself, 
the conviction was altered from one under section 420, Indian Penal Code, to 
‘one under section 417, Indian Penal Code. 5 

Po Yan +. Messrs. Mohr Brothers & Co., Lid., 6 L.B.R., 38—followed. 

J: Reid v. So Hisinz, 5 L.B.R., 241 ; Jadu Rai and others y. Bhubotaran 
Nundy and others, (1830) 17 Cal., 178; Queen-Empoess v. Lal Mahomed 
and ansther, 22 Weekly Reporter, p. 83 ; Queen-Evipress v, Abbas Ali, (1895) 
LL.R. 25 Cal., 5125 Queen-Ensfress v. Muhammad Saced Khan,’ (1899) 
TLL.R. at All, 115—relerred to, 

















Ba Sheinv. King-Emperor és se s = 
Eviwence Acr, 1 or 1873, SECTION 114, ILLUSTRATION (1}— presumption— 
burden of proof. 


When at the time of institution of a suit on a document creating an obliga- 
tion the document is in the hands of the obligor, the presumption exists that 


“aw 


PAGE 
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tion has been discharged > and if the obligee alleges that the obligor 
i, posed of the document by unlawful means, the onus lies upon 
the obligee to prove :.:s allegat 
Chuni Kuar v, Udai kam, ‘(r383) LLL.R, 6 Al, 23—refexred to, 
Aung Myot'v. Hla May . ne a " ts 
BviDENce—Oral—reparding admisiiblity of—Cheating-—sections 420 and 417, 
Indian Penal Code" Prandilentiy” and *t Dishonesty” distinguished — 





Written contract—See ENiENCE ACT, SECTION 92.. oa 
Excess Prorits Dutv—basaar companies not liable to—definition of * business” 
—Sve Excess Pxorits Dury Acr, XoFigig .. a 


Excess Prorits Dury Act, X oF 1919—d¢finition of © pasties” Beas: 
companies not liable to excess profits duly. 

Ona reference from the Financial Commissioner under section 15 of the 
Excess Profits Duty Act read with section 51 of the indian Income Tax Act, 
it was held that bazaar companies do not carry on a business within the 
meaning of section 2 of the kxcess Profits Duty Act, and therefore are not 
liable to excess profits duty. 

Commissioners of Treas hmees: Sangster, (1920) L.Rupt K.B, Dn., 
587—referred to. 

Commissioners of Inland Revenue v. Korean Syndicate, Ltds, (1920) L.R. 
1K.B. Dn,, 508; Smith v, Andersen, (1880) L.R, 3 Ch, Dn,, 247— 
followed. 

in re Messrs, The Kaladan Sooratee Bazaar Company, Limited, Moulmein 

EXECUTION OF A DECREE—what constitutes a ‘' step in aid of "—Limitation Act, 
IX of 1908, first schedule, article 182, clause 5 

An application whether verbal or in writing (o the Court to enter-up partial 
satisfaction of a decree is an application to take a step in aid of execution of 
that decree, within the meaning of clause 5, article 182, of the first schedule 
of the Limitation Act, 

Trimbak Bapuji Patvardkanv., Kashinath Vidyadhar Gosavi, (1897) 
I.L.R, 22 Bom., 722--followed, 

Adinuthu Pilie, A. A. vs Adiapfa .. 5 i 

EXECUTION PROCEEDINGS—/ica that compromise is ultra vires cannot be raised 
in—Compromise of stit—Nature of settlement—See Cov OF Civit PRocE- 
_DuRB,-Oxper XXIII, Rue 3 ey i ae ae 

BXECUTOR’s POWER TO MORTGAGE IMMGVKABLE PROPERTY, RESTRICTION OF 
—-Ste PROBATE AND ADMINISTRATION ACT, SECTION 90, SUB-CLAUSE 2. 









F 


Famity Law—Adofiion by—See Cuinese BuppuisTs ea. a 
FixeD DEPOSIT AND CURRENT ACCOUNT—distinction between meanings of the 
‘expression ‘on demand” in Article 59 andin. Article 60—Sce INDIAN 
Liiration Act, IX oF 1908, ist SCHEDULE, ARTICLES 57, 59 AND 60 ., 
FRAUD COMMITTED BY THE JUDGMENT-CREDITOR IN THE COURSE OF THB 
EXMCUTION PROCEEDINGS, EFFECT OF—See APPLICATION FOR EX&CUTION 
FRAUDULENT PREFERENCES—fuyment to a creditor within three months of the date 
of petition of insoloency—burden of proof as to intention of debtor—Sce 
Pussipency TOWNs InsoLvency Act, III oF 1909, SECTION 56 % 


H 


HaprrvaL OFFENDERS RESTRICTION Act, IL oF 1919—See Burma HasiTvar 
Orrenvers Restriction Act, II oF 1919 xe - a 
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‘Hicu Court—power of—to set aside an order passed by a Magistrate under -sec- 
tor 523, Code of imine Procedure, and to order restitutr. of the property 
—See Copz oF CRIMINAL PROCEDURE, V OF 1898, SECTION 523 

‘Hinvu Law, Jot FAMILY. UNDER THE MITAKSHARKA Law—Hability of 
members of font fanily carrying on an agricultural business for lean made 
on a promissory note executed by the father or a member of the family in 
managing charge of the business—See NEGOTIABLE INSTRUMENTS AcT, 
XXVI oF 1881, SECTION 27 oo + . us 

‘HUSBAND AND Wire—yoint property of—when subsequent acquiescence of wife in 
merigigs may be presumed to imply -consent—See JOINT PROPERTY OF 





HusBanp AND Wire . we a on wee 


I 


UNADMISSIBILITY OF PROMISSORY NOTE ON CREDITOR’S RIGHT TO SUE, EFFECT 
OF—promissory note—See EVIDENCE ACT, I OF 1872, SECTION 91 “e 
‘npian Evipence Act—section' 102—burden of proof. é 

A and others sued B and others for possession of a house site alleging that 
defendants had sold it to them_under a registered decd. Plaintiffs were 
unable to prove the payment of consideration and defendants failed to prove 
that they had not received payment, Defendants, relying on certain rulings, 
argued that the fact that they (the vendors) had remained in'possession threw 
the burden of proof on the plaintiffs, é 

Held,—that since the fact that the vendors: were in possession had been 
explained on a footing other than that 2f the non-payment of consideration, 
the special rule shifting the burden of proof on to the purchasers by reason of 
possession being withheld for a long pertod could not be applied, and that 
there was nothing in the case to take it out of section 102 of the Indian 
Evidence Acte ‘9 

Achobandil Kuari v. Mahabir Prasad, (1886) 1.L.R. § All., 641; Bihari 
and amass v. Ramchandra and others, (1911) L.L.R, 33 All., 483—dis- 
tiny 

Mahabir Prasad Rei ve Bishan Dayal and others, (1904) Al. W.N., 
Pp. 163=(1905) I.L. R, 27 All,, 71—relerred to. 

Achaya and two others v. Maung Po Saing and ancther xe 

‘InpraN Limitation Act, IX or 1908, 1st Scneput, ARTICLES 57, 59 
AND 60—fixed deposit and current accouni—distinction between meanings 
of the expression “on demand ” in Article 59 and it Article 60. 

Money deposited with a Chetty on ¢havanai account is money on fixed 
deposit, and is not repayable until the end of the period of contract. It is 
then repayable on express demand being made, but if repayment is not asked 
for it remains on current account and is repayuble at once without demand, 

tation of suits in connection with money which is lent on ¢tavanai 

account, that is on fixed deposit, is governed Ly Article 60 of the 1st 

Schzdule to the Limitation Act, and in this article the expression ‘‘on 
derand” is used in the popular sense and means ‘‘on express demand being 
made.” In Article 59, on the other hand, the expression ‘on demand 
as used in its legal signification, that is ‘at once, without demand” or 
“ forthwith.” 

The limitation of suits in connection with money which is retained in 

current account is governed by Article 57 of the 1st Schedule. 

Annamalay Chetty v. M. L. R. M. Lutehman Chetty, 8 L.B,R., 526— 
overruled. 

V. Balakrishnudu v. Narayanasawmy Chetty, (1912) 1.L.R. 37 Mad., 
175—approved. 

Rameskwar Mandal v. Ram Chand Roy and another, (1884) LLL,.R. 10 
Cal,, 1033 ; Zshur Chunder Bhaduri v. Jibun Kumari Bibi, (1889) 1.L.R. 
16 Cal., 25 ; and Foley V. Hill, 2 H.L.C., 28—referred to, 

4. M. K. Kottayan Chetty v. Palaniappa Chetty 3 a 

ANDIAN PENAL CopE, 1860, SECTION 34, ACT IN FURTHERANCE OF COMMON: 
INTENTION—adetment when different act is done, Indian Penal Code, 
section 111—See Act IN FURTHERANCE OF COMMON INTENTION o 
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INDIAN PENAL Cops, 1860, SECTION 34—common intention. 

Where @ criminal ..-- or series of acts is done by several persons in combin- 
essential to consider, first, the common intention ofall, and secondly, 
the individaal intention of each accused as disclosed by the circumstances. 
Where several persons armed with dafs attacked the deceased, who received a 
fatal dak cut wound, it cannot be assumed that the gommon intention of all the 
attackers was to cause death or bodily injury sufficient in the ordinary course 
of nature to cause death, ard in the absence of satisfactory evidence showin, 
which of the attackers inflicted the fatal wound it is not iissible to hol 
that any of them is guilty of murder, Bot secing that all the attackers. used 
daks it may rightly be inferred that there was a common intention of causing 
grievous hurt to the deceased, and in View of the provisions of section 34, 
Indian Penal Code, they are all guilty of the offence of voluntarily causing 
iors hurt with a dangerous weapon, under section 326, Indian Penal 

Sode. : 
Lo Sein and others v. King-Lmperor, 1 L.B.Re, 233—distinguisbed. 
Queen-Empress v. Duma Baidya and others, (1896) 1.L,R. 19 Mad., 483— 


approved. 
Shwe On and others v, King-Hmperor oo ~ * on 
InpIAN Pena Conk, SECTION it1, ABETMUENT WHEN DIFFERENT ACT IS DONK 
—Sce ACY IN FURTHKRANCE OF COMMON INTENTION, INDIAN PENAL Cope, 
1860, SECTION 34 val a5 a pes es 


INDIAN PeNat Conk, secrion 397 —correct form of charge, 

Section 397 of the Indian Penal Code does not create. any substantive 
offence. It is complementary to sections 392 and 395 which create the 
substantive offences for which section 397 merely prescribes a minimum 
punisiment under certain circumstances. The correct form of charge when 
it is desired two bring section 397 into play should therefore be under section 
392 or 395 (as the case may be) read with section 397. A charge framed 
under section 397 alone is impossible. 

Similarly the provisions of section 34, Indian Penal Code, cannot be used 
to make a ¢o-accused liable to the minimum punishment laid dowa in section 
397 because one accused is so liable. 

uecn-Empress ¥. Mahabir Ziwari, (1899) 1L.K, 21 All., 263; Nga 
Sein v. King-Emspo or, (1905) 3 L.B.R., 1223 (1) Po Win, (2) Tun Baw, 
(3) Shave Don v, King-Eniperor, 7 L.B.R., 26 ; Queen-Limpress v. Senta, 
(1906) 1.1..R, 28 All., Judgment at foot of p, 404; Queen-Empress v. 
Bhavjya, (1895) Rutanial’s Unreported Cases, 797 ; Lmperor v, Nageshwar, 
(1906) I.L.R. 28 All., 404—referred to, 





















Po Biyaing and onev, King-Emperor - a s 
INDIAN PENAL Cope, SECTION 408—paddy advances—trust, how constituted — 
Sec CRimiNAL BREACH OF TRUST en i - 


ZNDIAN PENAL CopE, SECTION 511—what constiturtes an attempt—See ATTENYT 

InneRiTaNce—Rights of parents of married couples dying childless—See BUD. 
Dust Law i “ a , és 

INHERITANCE—Step-children—See Buoouist LAW... ° . 


InTEREST—Sle 0 mortgagee—Delay in transfer—Construction of agreement— 
‘TRANSFER OF PROPERTY ACr {IV OF 1882), section 54—See MORTGAGE .. 


J 


Jour Ownsrs—power of survivors to fill place of deceésed—Saduthantaka group 
"—See Buppnist Ecctestastical Law ae o- i 
Jouvr rrorsnry or Huspanp axp Wire—when subsequent acquiescence of wife 
in mortgage may be presumed to imply consent. 
‘The question whether subsequent acquiescence by the wife in a mortgage 
of joint property executed by her husband alone would bind the wife depe 
lnigely on the circumstances of the case. In mortgages as well as in sales 
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the wife’s consent may be presumed only when the circumstances are such as 
to show that the hustand is acting as the wife’s agent ud the husband 
ostensibly with the wile’ assent maneges the business ofthe family on behalf 
of both, : 

Maung Twe and 3 others v. Ramen Chelly, t LB.R., 11; Ma Nyein Thu 
WPS: ML, Murugappa Chetty, 6 Bur. L.T., 113 ; Katana v, Kumarappa 
Chetly, 8 Bur. L.R., 319—referred to, 

Ma Hlaing v. PR, A, R, Firm. Ps ) %5 


JUDGMENT-CREDITOR IN THE COURSE OF THE EXECUTION PROCEEDINGS, ErFRCT 
OF FRAUD COMMITTED KY—See APPLICATION FOR EXECUTION oy 


Turtspiction—of @ District Court to declare the decree of another District Court 
void and inoperative—suit to declare a decree a nullity without prayer for 
consequential relic. 

A and others filed a suit in the District Court, Ma-ubin, against their sister B, - 

¢ inher personal capacity and as widow of C, on q promissory note alleged to 
have been exccutei by Bund C. B confessed judgment which was accord- 
ingly passed against her -in her personal capacity and as legal representative 
of her deceased husband, C, A and others then had the decree transferred 
for execution to" Myaungmya and attached launches belonging to the estate of 
Cwhich were in the possession of D and others (another avidow of C, their 
minor son and C’s partners). D and others then sued in the District Court 
of Myaungmya and the sole relief prayed for was a declaration that the 
decree of the District Court, Ma-ubin, was void and inoperative, The) 

* alleged dnver adia that the whole claim was a fraud and the decree obtains 
by collusion. A and others denied the allegations and pleaded that the 
District Court, Myaungmya, had no jurisdiction and that the suit was not 
maintainable as no consequential relief was asked for. Judgment was given 
for D and others, and A and others appealed to the Chief Court. 

Held,—fursily : that the District Court of Myaungmya had jurisdiction. D 
and others were not parties to the former svit and A and others were seeking 
to enforce the decree within the jurisdiction of the Myaungmya District 
Court... The rights of D and others were -infringed and this infringement 
formed a maternal part of their cause of action. 

Secondly : that while D and others could have asked for an injunction 
resteaining the decree-holders from executing the decree against them, if the 
decree was ‘leciarcdd a nullity so fax as D end others were concerned, they 
needed no cther reief ‘fhe objects of section 42, Specific Relief Act, 
were not contrivened and the suit was therefore maintainable. 

Omrao Singh \. Hardeo and’ another, (1997) 1.L.R. 29 All., 418; Dan 
Dayatv. Munna Lal and others, (1914) 1.1.8. 36 All., 564; Nistariné Dassi 
v. Nundo Lal! Lose and another, (1895) 1.L.R. 26 Cals, 891—referred to. 

Banke Behari Lal v. Pokke Ram and another, (1903) Y.L.R. 25 All., 
48—followed. 

Maung Kyaw Kin and 2 others v, Aminul Hug and one os Ae 253 
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Liasiciry ror Neciicence—fower to contract out of—See COMMON CARRIER 292 
LIABILITY OF MEMBERS OF JOINT FAMILY CARRYING ON AN AGRICULTURAL 
BASINESS FOR LOAN MADE ON APROMISSORY NOTE EXECUTED BY THE 
FATHER OR A MENKER OF THE FAMILY IN, MANAGING CHARGE OF THE 
BUSINESS—Hind Law, Joint family under the Mitakshara Law—Sce 
NxGoriaBre INsrRUMENTS ACT, XXVI OF 1881, SECTION 27 ss 87 
‘Limitation Act, IX o¥ 1908, ARTICLE 144, FIRST LCHEDULE—fossession by 
co-owner, when adverse to other co-owners. 
The entry oh and fossession of land under the common title by one co- 
owner will not be presumed to be adverse to the others, but will ordinarily be 
held to be for the benefit of all the owners, 





xx INDEX. 


The burden of provinga title by —s possession igon the co-owne who 
avers it ; he must show that he expressly repudiated re title of his co-owners 
by an overt claim to exciusive ownership more than twelve years previously. 

Hardit Singh v. Gurmukh Singh, (1918) 29 Bom. L.R,, 10hs ; Jogendra 
Nath Raiv: Baladeo Dat, (1917) 1L.R. 3§ Cal., 96t—referred to. 

Hari Pruv. Mi Aung Kraw Zan ~ a Fs % 

Lunration Act, IX oF 1908, FIRST SCHEDULE, ARTICLE 182, CLAUSE 5— 
what constitutes a.‘ step in aid of execution” —See EXECUTION OF A DECREE 
LIMITATION OF TIME WITHIN WHICH APPLICATIONS MUST RR PRESENTED— 
application for order under section 2, sub-section (1)—application for infliction 
of penalty tsnder section 2, sub-section (2), in consequence of nin-compliance 
with such order—See WORKMAN’S BREACH oF Contract Acr, XIII oF 
1859, AS AMENDED By Acr XII OF 1920 - 
Lis PENDENS—Zrransfer. of Property Act, IV of 1882, section s2—conpoomise, 
not embodied in a decree of a 

The doctrine of Lis rhb Meets laid down in szction $2 0f the Transfer of 
Property Act only protects rights which are acquired under a decree or order 
of the Court, It will not protect rights alleged to have been acyuired under 
the terms of a compromise which are not embodied in the decree of the Court, 
and of which the Court had no kcowledzeat the time of passing its final order. 

Annamalai Chettiar v. Malayandi Appaya Naik, (1996) - 29 Mad., 

3 Kishory Mokun Roy v. Mahomed Mujer Hossein, (1830) 1 Lei’ 
188, and Hukm Singh v. Zauki Lal, (1884) I.L.R. 6 All., 506—referred 


” saaraaviten Chetty, C. A. S.y. Mahair Ali. we 





















MavomeDaNs—in Phe case of—effect of dicarce maintenance Sit Criminat, 
Procepure Cone, 1898, SECTION 488 .. oe o 

MAINTENANCE —efect of divorce in the care of Mahomedaris— Ste CRIMINAL PRO- 
CRDURE Cope, 1898, SRCTION 488s is oo oe 

Mayorrty Act, [X oF 1875, SECTION 2—Sreach of promise of marriage by 
Burmese Budihitt yeuih—Contract Act, IX of 1872, section 11—See 
Buppurst Law: MARRIAGE % . 

Marriace—Sve Buvpuist Law . . 


MARRIAGE SETTLEMENT—Sresumption concerning a child's portion, 
In marriage settlements and wills of parents there is a presam 
arising on the instrament itself, that a child’s portion vests at muriage 
» Case ofa daughter ‘and at majority in the case ofa son, unless there is any- 
+ thing in the deed to the contrary. 
Swallow v. Binns, 1K. & J., 417—referred to. 
Esther BE. S. Cohen. B. 1. Cohen and one o - 
MARRIED coupes p¥iNc cmtipess—rights of parents f-titeritance—Sea 
Buppuist Law oo 
MATE’s RECEIPT NOT A DOCUMBa? OF artieSee Contract Aer, IX oF 
1872, SECTION 108 a is Ss 
MESNE PRorits—Afplication of Court-fees dt, section i Bie: Couanosis 
ACT, SECTION Ir ad “. 
METHOD OF TRANSFER OF—wegotiable Sastraiabits—Teaniter Property Ad, 
IV of 1882, sections 130 and 137—actionable claim—See Scotian In- 
STRUMENTS Act, XXVI oF 7882, SECTIONS 13 AND 46 4 
MoHAMEDAN Law—divorce—ante-nuptial agreement by husband not to contract 
second marriage—power of Courts to grant divorce toa Mohamedan wife. 
‘An ante-nuptial agreement thata husband should not contract a second 
marriage is legal, and on failare of her husband to fulfil such an engagement 
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the wife may apply to a competent Court for divorce. A decree of divorce 
may be granted by a competent Court toa Mohamedan wife when the hus- 
band leaves her without any means of subsistence, or without making any 
provision, on her behalf, of persistently neglects to visit her, or treats her 
ly in acruel manner, or fails to folfil the engagements voluntarily 
entered into at the time of the marriage contract. 
Peonvo Bibee v. Fyes Buksh, 15 Ben. L.R., App. 5—followed. 
Khalilal Rahaman v, Marian Bibi ~ . we | (ee 
MowamMepan Law—Alienations by widow— Validity. 
A Chetty firm obtained a mortgage decree against the widow of a Moham- 
medan. The parties efiected a compromise whereby certain paddy land, 
part of the mortgaged property, was made over to the decree-holder in full 
satisfaction of the decree debt. The Chetty-firm thereafter sold the land, 
and after the lapse of several years the heirs of the deceased ‘Mohammedan, 
other than the widow, who were minors at the time, of tie mortgage suit, 
sued the purchaser for possession of seven-eighths of the land on the ground 
that they together were entitled to that share in the estate of the deceased 
and that their interest was not affected by the transfer made by the widow. 
Held,—that the widow, being in possession of the estate of the. deceased, 
was liable to. be sued alone on the mortgage executed.by herself and the 
deceased, and was entitled to deal with the property in the way she dealt 
with it in order to clear off the debt. The compromise effected between her 
-ana the decree-holder was vaiid, and the latter obtained a good title which 


Ne Jase on to the purchaser. 
jindesri Naik v. Ganga Saran Sahu, (1897) 1.L.R. 20 All, 171 ; Amir 
Duthin v. Baij Nath Singh, (1894) 1.L.R. 21 Cal., 311 ; Jafri Begam y. Amir 
Muhammad Khan, (1885) 1.J..R. 7 All., 822; Devalava v. Bhimayi Dhondo, 
(1895) LL.R. 20 Bom., 3383 Girdharee Lally. Kantoo Lall, (1875) 14 
B.L.R., 187 ; Hitooman Persaud Panday v. Mussumut Babooce Munray Koon- 
weree, 6 Moore I,A., 3933 Lshan Chunder Mitter y. Buksh Ali Soudagur, 
4 Marsh, 614 ; The General Manager of the Raff Durbhunga v, Maharajah 
Coomer Ran:aput Singh, 14 Moore I.A., 605; Bissessur Lall Sahoo v. 
Maharajah Luchmessur Singh, U.R. 6 I.A., 233 5 Dowlut Ram v. Moher 
Chand, L.R. 14 1.A., 187 ; Vishnu v. Vankatrao, (1889) P.J., 248; Assa- 
mathem Nessa Bibee v. Roy Lutchmeeut Singh, (1878) 1.L.R. 4 Cal., 142; 
Khawrshetbibi x. Keso Vinayek, (1887) LR. (2 Bom., ror; Pathummabi v. 
Vittil Ummachabi, (1902) 1LsR. 26 Mad., 1345 Sita Ram v. Amir Begum, 
(1886) LL.R. 8 AIL, 324 at 338 ; Baba v. Stivappa, (1895) I.L.R. 20 Bom., 
199 at 201; Moyna Bibi v. Banku Behari Biswas, (1902) 1.L.R. 29 Cal., 
473; Nisam-ud-din Shak v Anandi Prasad, (1896) T.L.R. 18 All., 3733 
Hamir Singh v. Musammat Zakia, (1875) 1.L.R. 1 Alle, 57 at 593 Ce 
Whittington, L.R. 16 Eq., 534; Rayner v. Cochler, L.R.14 Eq. 
Lovett, L.R. 3 Ch.Dn., 198—referred to, 
Maherunessa and others v. P. D. C. Pereira oe or o 389 
MortcAce—Alienations by widow—Validity—See MOHAMMEDAN LAW... 389 
Mortcace—Power of morteagee to sue on the first mortgage after suit on second 
mortgage of the same property. ‘ 
A person who holds two mortgages on the same nr-verty and has already 
sued on the later mortgage is not thereby debarred from suing at a later 
date on the earlier mortgage. 
Dhondo Ramchandra Kulkarim v, Bkikaji, (1914) 1.L.R. 39 Bom., 138— 
‘dissented from, 
Subramania Aiyer v, Balasibramania Aiyer, 29 Mad. LaJ., 195 ; Dora- 
sawmiv. Venkata Sashayyar, (190t) 1.L.R. 25 Mad., 108 ; Natta Krish- 
nama Chariar v. Amangara Chariar,-(1907) 1.L.R. 30 Mad., 353; Radha 
Krishna ‘Iyer v. Muthusawmy Sholagan, (1908) 1.L.R. 31 Mad., 5303 
Gebinda Prosadv. Lala Hari Charan (1910) 14 C.W.N., 10533 Sundar Singh 
v. Bholtt, (1898) I.L.R, 21 All., 322; Atab Paramanik v, Arif Tarafdar, 19 
Cal. LJ., 590; Kashavram v. Ranckhod, (1905) 1.L.R. 30 Bom:, 156; 
Bhagwan Das v. Bhawani, (1903)1.L.R. 26 All., 14; Goviid Hari Dev v. 
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Paraskram Mahadeo Joshi, (1900) IvinRs 25 Boms, 1633 Mala Din Kaso- 
dhan v. Kazim Hussrin, (1891) LL.R. 13 All, 4323 Sri Gopal v. Pirthi 
Singh, (1902) ILL.R. 24 All, 4293 Gopal Zal v. Benarasi Pershad Chow.’ 
dhry, (1904) LL.R, 31 Cal., 428—relerred to. 

Ma Myit and others v. S. C, Sarma a + 360 


MoRToace—Xights of mortgagee under proviso (BY>See Cove oF Civit. PRoce- 
DURE, SECTION 75 ‘ ea os . o- 398: 


MORTGAGE—sale (0 mortyagee—slelay in transfer—interest—construction’ of 
agrectiént—Tranifer of Property Act (1V of 1882), section 54. 
_ Land was mortgaged by deed tu secare Rs, 50,000, together with the 
interest therein covenanted tobe paid. . I’ayment was postponed till April 
4th, 190, on which date the mortgagor wrote to the mortgagee: ‘As I 
have not got the interest due on Rs, 50,000 ready now, I request you togive 
me three months more for payment to you of gli interest thereon, Should I 
fail todo so on or before July’6, 1906, I agree to the whole land being sold 
to you forcone lakh of rupees. Alter deducting out of this amount Rs, 50,0c0 
already received by me and all interest due thereon, the balance should be 
paid to me, when the land shall become yours unconditionally,” The _ 
mortgagor failed to pay on July 6, 1906, and refused to convey the land. 
The mortgagee sued for specific performance, but did not obtain possession 
until 191t. “The mortg:tgor contended that mortgage interest ran only to 
July 6, 1906, 
Held,—that, upon the true construction of the agreement, the mortgagee 
was entitled to deduct from the purchase price mortgage interest down to the 
date when he obtained possession ; there being un express provision in the 
agreement, the general rules as to interest between yendor and purchaser did 
not apply. 
Semble,—tbat the English rule of equity as to interest between vendor and 
oe is excluded by section 54 of the Pransfer of Property Act (IV of 
1882). 
‘Shwe Goh v, Maung Lun and others re es +. 120 
Mortcavn—when subsequent acquiescence of wife in—may be presumed to imply 
consent —See JOINT F ROPERTY OF HUSBAND AND WiFE ae ‘7 267 
MORTGAGE BY MUSRAND OF THE JOIN’ PROPERTY OF HIMSELF AND HIS WIFE— 
nen-joinder of wife as party to suit on the mortguge—Sce BURMESE 
Buppuists t Py - - . oo 36 
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Necotias.e Insraunents—promissory notes—successive pro-nutes in respect of 
a single loan—effect of acceptance of a sicond note, erccuted by some only of the 
* sexecutants of the former note, in renewal of the former note. 

‘A, B aud Cexecuted a promissory note in favour of D. A year later a 
second promissory note was taken up by D from B and CG, in renewal of the 
first. A signature, alleged by D to be A’s, lsu appenred on the second 
pro-note, WD sued A, Band C on the second pro-note, but only obtained a 
decree against B and C, it being held that the execution of ‘the second pro- 
note by A was not proved. D ten sued A alone on the first pro-note. 

Held,—that the execution of the second pro-note operated as a complete 
satisfaction, accepted by D, of the first pro-note, and therefore D was 
debarred from reviving his claim against A on the first. pro-note, which was 
discharged by the execution of the second pro-note. 

Har Chandi Lal v. Sheoraj Singh, (1916) 1.L.R. 39 Alle, 178; Jamna 
Bai Saheb Mohitai Avergal v. Vasanta Rao Ananda’ Rao Dhybar, (1916) 
LL.R. 39 Mad., 409; Mutammad Askari v. Radke Ram Singh, (1900) 
T.L.R. 22 All, 307—distinguisbed, 

Gour Chandra Das Prasanna Kumar Chandra, (1906) 1.L.R. 33 Cal., 
812—relied on. 

Perianar: Chetty, C. P. Rev. Kudupoody Mallaya a - 4 





INDEX. 


Negcorianie ath aay XXVI oF Sant, SeeriOes ee 46—Transter 
jet, IV of 3882, sections 1: 130—action claim—n 
a Berner mebhod of transfer of. ee wii 
A promissory note payable to order is negotiable instrament and as such 
is negotiable by codomement. and delivery only, It is also an actionable 
claim as defined by the Transfer of Property Act and as such is not excepted 
by the provisions of section 137 of that Act from the operation of section 130 
of the same Act. Therefore it can also be transferred by assignment in 
writing. A verbal transfer is not by law. 
Arunachella Keddi v, Subba Reddi, (1907) 3 M.L.T., 7 at p. 8; Sudba 
Narayana Vathiyar v. Ramaswamy ‘Aiyar, (1906) Lk, jo Mad., 88— 


‘approved. 
Ramachandra Kao v. Abed Kowthan; (901) 1.L.R. 24 Mad., 657 (note), 
Appeal No. 175 of 1897 (unreported) ; Muhammad Kinmara't v. Ranga Kao, 
(1901) ILL.R, 24 Mad., 654 5 Muthar Saki Masaikarv. Kadir Sahib Maraikar 
(1905) I.L.R. 28 Mad., 544—referred to. 4 
Ture T. A. R.A. R. BM. Chetty Firm, Insolvent é % 


NEGOTIABLE INSTRUMENTS ACT, XXVI oF 1881, skcTION 27—Hindu Law, 
joint family under the Mitakshora Law—liability of members of jeint fanily 
carrying on an agricultural business for loan made on a promissory nole 
execuied by, the father or a member of the family in managing charge of the 
business. 

‘The strict rule of law, that only the maker of a promissory note can be 

~ held liable for it, enacted in section 23 of the (English) Bills of Exchange 
Act,. 1882, is not embodied in sections 26 and 27 of the Negotiable Instru- 
ments Act, 1881. All members of a joint Hindu family, governed by the 
‘Mitakshar Law, carrying on an agricultural business, are liable to the extent 
ot their sbares in the joint® family property, for money borrowed on a pro- 
missory nute and spent on proper family purposes, when the promissory note 
is executed by the father only or by a member of the family in mavaging 
charge of the business, 

Krishna Ayyar v. Krisknasami Ayyor, (1900) 1.1.R, 23 Mad, 5974 
Nachiagga Chetty v. Dakshinamurthy Servai, (1915) 17 M.L.T., 2325 
_Ragunatizie Tarachend x. The Bank of Bombay, (1909) L.L.R. 34 Bom, 
23 Krishnashet Bin Ganshet Shetyev. Hari Valji Bhatye, (1895) .L.¥. 

3 Nagendra Chandra Dey v. Amar Chandra Kundu, {1903) 
; 7cW. N., 725 ; Baisnab Chandra De v. Ramdhon Dor, (1906) 11 C.W.Ns, 
139—approved, 

aa Govindan Nair y. KX. Nana Menon, (1914) 27 M.L.J., 595—dissented 











A Psmasemi Mudaliar y Sellattammat, (1881) 1.L.R. 4 Mad., 375 at 3795 
“Shiam Lat ¥. Ganeshi Lah, (A905) I-LsK. 28 All, 288} Chinniah Chelly v. 
Tikkani Ramasawmy Chetty, (1915) 31 1nd. Case’, 317—referred to. 





S.T.S. V. Chetty v. VN. Vedanvelty os - “ 
NiGHT-soiL—disfosal of—nutsance comnutted in the wpe Rete 
BURMA MUNICIPAL Acr, 1898, SECTIONS 98 AND 112 an 


NON-COMPLIANCE WITH SUCH ORDER—in censeynence of—limitation of time 
within which applications must be presented—application for order under see 
tion 2, sub-section (1)—application for infliction of penally under section 2, 
sub-section (2)—See WORKMAN’S BREACH OF Somer AcT, rat OF 1859, 
‘AS AMENDED BY AcT XITOF 1920... oe 


NON-COMPOUNDARLE CASES—Withdrawaljrom prosecution in—See CRIMINAL 
PROCEDURE Cops, SECTION 259 - - « 


NON-JOINDER OF WIFE As PARTY TO SUIT ON THE MORTGAGE—morigage by 
sone of the joint property of himself and his wife—Sce BURMESR 
UDDHISTS =. aS - “7 os as 


NUISANCE COMMITTED IN THE DISPOSAL THEREOF—disposal of night-soil—See 
Burma Monicipat Act, 1898, SECTIONS 98 AND 112 - oo 
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“(ON DEMAND” IN ARTICLE 59 AND IN ARTICLR 60—‘distinction between 
meanings of the expréssion—fixed deposit and current account—See 
InpiaNn Limitation Act, IX oF 1908, 1st SCHEDULE, ARTICLES 57} 
59 and 60 te ee oe ‘a 4 


P 


Pappy ADVANCES—frust, how constituted—section 408, Indian Penal Code—See 
CRIMINAL BReach oF Trust . o oe 
PARTNERSHIP—liabilily of one partner for another partner’s borrowinese 

A and B were partners in a rice mill. A was pat in charge of the business 
and was given a power-of-attorney. He borrowed money from C on two 
hundis. The money was taken for the parpose of the partnership business 
and was eventually put down:to partnership account. 

Held,—that B was liable to the same extent as A for the money due 
on the Aundis. 

MR. P. R.S. Shanmuganatha Chettiar and two others v. K. Srinivasa 
Ayyar and another, (1917) L.L.R. 40 Mad., 727 3 Karmali Abdulla Allarakia 
ve Vora Karimji fiwanji and others, (i9ts) 1.L.R. 39 Bom., 261; 
Gouthwaite v, Duckworth, (1810) 12 East, 431 at p. 426 ; Sadusuk Janki 
Das v, Muhwraja Sir Kishan Pershad and another, (1918-19) 46 Ind. Ap- 
peals, 33; Ghanshian Lalji v, Ram Narain, (1907) .L.R. 29 Alle, 33— 
referred to. 

Maung Po Sin v. Vi B.S. V. Vellayappa Chelty as ee 

PENALTY UNDER SECTION 2, SUB-SECTLON (2)—application i 
consequence of non-compliance with suck 0 
within whick applications must be presented—application for order 
under section 2, sub-section (1)—See WoRKMAN'S Breach oF ConTRACT 
Act, XIII oF 1859, AS AMENDED By Act XII OF 1920 ee, 
Posskssion—Declaration of title—Nature of decree that can te passed when person 
in possession fails to prove title. 

The question for decision was whether the plaintiff should be allowed to 
sveceed in a suit for a declaration that he is the owner of a certain piece of 
land, when neither side was able to prove his title and the plaintiff proved 
only long possession but for less than twelve years. 

Held,~that he is entitled’ to a decree declaring that he is lawfully 
entitled to the land. 

Gangaram Chimna Patel v. The Secretary of State, (1895) 1.L.R. 20 Bom, 
798—followed. $ 

‘Sharma Charn Roy ve Abdul Kabeer,; (1898) 3 C.W.N., 1583 Kedar Nath 

., Sanyal v. Raj Nath Neogi, (1899) ibid, 497 ; Zsmatl Arif{ v. Mahomed Ghous, 
(1893) ILL. R. 20 Cal., 8343 Bhagwansing v. The Secretary of State, (1906) 

10 Bom, L.R., 571—referred to, 
Maung Tha Lin and one, P. K. P. L, Palaneappa firm si, 
POSSESSION BY CO-OWNER, WHEN ADVERSE TO OTHER CC-OWNERS—See Limt- 
TATION ACT, IX OF 1908, ARTICLE 144, FIRST SCHEDULE rh 


Power or ArpetLate COURT 1 «DD PARTIES TO AN APPEAL—See Cove 
‘oF Crvi Procepurs, 1908, OxveR XLI, RULE 33 a 

‘Powsr oF CouRTS TOGRANT DIVORCE TO A MOHAMEDAN WIFE—divorce— 
ante-nuplial agreement by husband not to contract second marriage—Ste 
MouaMEDAN Law 6 te “ i 

Paresipency Towns Insouvency Act, II oF 1909, Sacto 56—paymen! to a 
creditor within three months of the date of petition of insolency—fraudulent 
prefererice—burdden of proof as to intention of debtor. 

Although’ the debtor may have mad @ payment to one of his creditors 
within 3 months of the date of the petition for insolvency, if there was real 
pressure’ operating on the debtor’s mind as the dominant influence, and if 
‘there is nothing to show that the debtor had any motive or desire to favour 
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cannot be annulled as a fraudulent preference. z 
The burden. of proof as to the intention of the debtor lies upon the 
Receiver who contests the payment, even if the debtor was insolvent at the 
time when he made the payment. = 
ites Nath Sahu v, Ashutosh Ghose, (1914) 19 C.W.N., 157— 
followed, 
a ve Lake, ex-parte Dyer, (190) L.R, 1 K.B,D., 717—referred to. 
The Official Assignee v. M. C, Bham ee Si 


° 
the particular creditor in oreference to the other creditors, the transaction ~ 
. 





Presumrrion—turden of proof—See EvivENCE Act, I OF 1872, SECTION 114, 
ILLUSTRATION (1) oe” os at oe .- 
PReSUMPIIGN CONCERNING A CHILD’s PORTION—See MARRIAGE SETTLE- 
MENT ees . a ‘ $a, ve 


PROBATE AND ADMINISTRATION ACT, V OF 1881—right of further appeal to 
Privy Council against decision of High Court in appeal tinder section 86 of 
the Probate and Administration Act. A ‘ 

No futher appeal to the Privy Council lies against the order of a High 
Court passed in appeal under section 86, Probate and Administration Act, 
381 


The Rangoon Botataung Coy., Lid. v. The Collector, Rangoon, 6 U.B.R., 
t'50—referred to. ‘ 

Po Kin, Ma Sein Tin .. - a _ 

PROBATE AND ADMINISTRATION Act, V oF 1881, SECTION 90, SUB-CLAUSE 2— 


restriction of executors power to mortgage immoveable property. 
Meid,—that a direction in the will to sell so much of the immoveable 


property of the testator as should suffice to pay debts 1s.a restriction on the 
cxecutor’s power to mortgagg property for the payment of the debts. 
Kanti Chandra Chattopadya v. Kristo Churn Ackarjee, (1895) 3 C.W.N., 

445-—followed. 

’"Yainab Bibi v. M.A. L. Chetty Firm fh * . 
PROMIsSORY NOTES—effect of inadmissibility of promissory note on creditor's right 

to sue—See EViDUNCE ACT, I OF 1872, SECTION 91 ae ed 
PROMISSORY NOTES—successive pro-motes in respect of a single loan—cfect of 

acceplance of a second note, executed by some only of the executants of the former 

nole, in renewal of the former note—See NEGOTIABLE INSTRUMENTS : 


PURCHASE MONEY—effect of non-payment of—Ste SALE OF IMMOvE, 
PROPERTY fe oo + €é ea af 














Ratway Company—Liability of—for goods consigned on a risk note—Burden 
of proof—See Risk Nove . = . ee 
RECEIVER—sureties for a—See Cobe OF Civil PROCEDURE, 1908, SECTION 
145 «s oe as . a 
RESTITUTION OF THE PROPERTY—fower of High C~.- to set aside an 
order passed by a Magistrate under section 523, Code of Criminal Procedure, 
und fo order—Sce CODR OF CRIMINAL PROCEDURE, V OF 1898, SECTION 





$23 v am os 
Revision-—Power of High Court in—Failure of Lower Court to consider materi. 
point—See Cope o¥ Civit, PROCRDURE, SBCTION 115 «s en. 


RIGHT 10 SUE, EFFECT OF INADMISSIBILITY OF PROMISSORY NOTE ON CREDI« 
TOR’s—promissory notes—See EviDENCE ACT, I OF 1872, SECTION 91 os 


LIGHTS OF CHILD OF SECOND DIVORCED WIFE, LIVING SEPARATE FROM HER 
FATHER, TO SUCCEED TO THE ESTATE OF HER DECEASED HALF-BROTHER— 
See BuppHistT LAW: INHERITANCE ... o on vy 
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Risk Nure—Liability of Railway Company for goods consigned on a risk note— 
Burden of proof, 
When goo:ls are booked for carriage by sailway under ‘risk note” and 
are lost in transit, it is for the Company to prove in the first place that the 
goods have been lost ; that is sufficient to exempt them from liability until the 
consigaor establishes those facts specified m the ‘risk note” which deprive 
the Comp iny of the freedom from liability which they otherwise would have. 
Burma Railways Company, Limited v. E. M. Abowath,-10 Bur. L.R., 
213 East Indian Railway Co. v. Nilkanta Roy, (1913) L.L.R. 41 Cale, $76—- 
* referred to. 
East Indian Ra‘tway Company v. Nathmal Behari Lal, (1917) 1.L.R. 39 
All,, 418—followed. 
Tamnadhar Bald:vdass Firm v, Barna Railways Company, Limited ., 





s 
SADUTHANTAKA GRour—power of survivors to fill place of deceastd joint owner 
—See Buppitisr EccLEstasticaL Law of “ 


‘SALE IN EXECUTION OF DECREE—method by which auction-purchaser cam 
recover purchase money in case judgment-debtor is found to have no saleable 
interest in the property soid—See Civis. PRocepurs Cong, V oF 1908, 
Onper 21, RULES 91,°92 AND 93 ae a iy bs 


SALE OF IMMOVEABLE PROPERTY—efect of non-faymncnt of purchase money, 
Ina sale of immoveable property, the non-payinent of the purchase money 
does not prevént the passing of the ownership of the property fromthe vendor 
to the veudee, and the vendee can, notwithstanding such non-payment, 
maintain a suit for possession of the ‘property. The only remedy of the 
vendor lies in a suit for the recovery of the purchase money. 
Baijnath Singh v. Paltu and others, (1908) 1.L.R: 30 All., 125 ; Shib Lal 
v. Bhagwan Das, (1888) L.L.R. 11 All., 244; Umsdmat Motizam v. 
Davubin Dhordiba, (1878) 1.L.R. 2 Bom., 547 3 Sagazi v. Namdev, (1899) 
LL.B. 23 Bom., 525—followed. 
P.A.L. (now L. S. M.) Somasundram Chetty v. Maung Shwe Bwa, 
and 2 others - os a on ory a: 
Save or MonrtGace—delay im _transfer—interest—construction of azreement— 
Transfer of Property Act ({V of 1882), section 54—See MORTGAGE .. 
SALEARLE INTEREST IN THE PROPERTY SOLD IN CASE JUDGMENT-DEBTOR 1S 
FOUND TO HAVE NO—method by which auction-purchaser can recover. pur- 
chase money—sele in execution of decree—See Civit PRockDURE Conk, V 
OF 1908, ORDRR 21, RULES 91, 92 AND 93 ae a os 
“Scort or—Sce Workman’s Breach or Contract Act, XIII or 1859 
SUCTION 2, SUB-SECTION (1)--application for order under—application for inflic- 
tion of penalty under section 2, sub-section (2), # consequence of non-compli- 
. ance with suck order—limitation of time within which applications must be 
presented —See WORKMAN’S BREACH OF ConrRract Act, XIII oF 1859, as 
AMENDED BY Acr XII oF 1920 - - - o 
SHARES OF SURVIVING WIDOW AND HER CHILDREN IN PROPERTY ACQUIRED BY 
HER DECKASED HUSKAND PRIOR TO HIS MARRIAGE WITH HER WHEN THERE 
ARE CHILDREN OF Du-=°SED’S FORMMR MAKRIAGES SURVIVING—See 
Buppatsr Law : INHERITANCK - on - “¢ 
Speciric RELIEF ACT, SECTION 42—conseguential relief/—amendment of plaint. 
The proviso cf section 42, Specific Relief Act, dves not require a 
plaintiff to include in his prayer every relief or every claim that he: can 
make ogainst every and any person, but it only requires that he shall 
ask for such reliefs as against the particular defendant in the suit 














‘On failure of the plaintiff to include a prayer for such consequential 


relief in bis plaint, the Court is not entitled to dismiss the suit, but 
is only entitle to refurn the plain for necessary amendment. 

Burma Trading Corporation, Lsmited v. F. Yorke Smith, 
(1893) LER. 17 Bom., 1973 Purshottam Prasad! Kunj Bihari 
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Prasadji v. Kishavlal Hiralal, (1904) LL.R. 28 Bom., 567; and 
Limba bin Krishna v. Rama bin Pinpls, (1889) LU.R. 13 Bow., 548 
—followed. 

S.T.K, Chetty Firm v. Balasundram = 


‘STay or—pending civil suit—See CRIMINAL PROCEEDINGS os 
‘Stay or Suit—See Civit, PRocEDURE CoDE, V OF 1908, SECTION 10 
“ST EP-cHILDREN—/nheri/ance—Sre Buppuist Law. te “ 





“«STEP IN AID OF EXECUTION,” WHAT CONSTITUTES A—Limitation Act, LX of 


1908, Ist schedule, articte r82, clause §—See EXECUTION OF A DECRRE 


SUCCESsIVE VRO-NOTES IN RESUECT OF A SINGLE LOAN—promissory notes—cffect 
of acceptance of asecond note, executed by sone only of the exccutants of the 
Sormer note, in renewal of the former nole—See NEGOTIABLE INSTRUMENTS 


Suit For Evicrion ny Owner—. ‘of contract of sale a valid defence, 

A sued to evict B froma house, B pleaded that he was in under a contract 
topurchase. A admitted the tas but pleaded that B had peid none of 
the purchase money. There was no.conveyance though the consideration 
was over Rs. 100. .B pleaded that he could not be evicted and that A’s 

Proper, course was to sue for the consideration. The Lower Court found for 
A and granted a cecrce for eviction, B appealed against this decision. 

Held —that a detendant may plead by way of defence to a suit for eviction 
by an owner that he 1s in possession under a contract to sell, that this plea 
requires no stump, and that if he can prove the cuntract and it still subsists 
it will be a valid defence however valuable the propérty nay be and whether 
he has aregistered deed of transfer or not. 

Began ¥. Muhammad Yakub, (1894) 1.L.R. 16 All., 350; Zumudifattam 
Thirugnana Naik and ancther v. Periya Dorasami und another, (190%) 
LL.R. 24 Mad., 377 ; Kurri Veerareddi and others v. Kurri Bapireddé 
and another, (1906) I.L.1. 29 Mad., 338 Mahomed Musa v. Aghore 
Kumar Ganguli, (1915) 1.L.R. 42 Cal., 804 3 Aaung Shwe Gok v, Maung 
Inn and ethers, (1916-17) L.R. 44 1.A., p. 15 3 Salamut-us-Zumin Begam v. 
Masha Allah Khan and others, (1918) 1.L.R. 40 All., 187 ; K. S. R. Rama- 
nathan Chetty aud 3 others v. Ranganathan Chetty and others, (1917 
LL.R. 40 Mad., 1134; Bapu Afaji Potdsr and others v. Kashinali 
Sadoba Gulmire, (1917) 1.0.R. 4 Bom., 438 ; Puccha Lai and another y. 
Kunj Behari Lal Mondal and others, (1913-14) 18 C.W.N., 445 3 Shagtkul 
Hug Chowdhry v. Krishna Govinda Dutt, (1918-19) 23 C.W.N., 285; Quinn 
¥. Leatham, (1901) A.C., 495; Attorney-General for Trinidad v. Bourne, 
(1895) A.C., 83 5 Dlisabeth Maddison v. John Alderson, (1883) L.R. 8 App. 
tae 487 5 and Atbar Fakir v. Intail Sayal, (1915) 29 1.C., 7oS—referred 











wee Khan v. S. P. L. Lotchmi Achi +e oo - 


SUIT TO DECLARE A DRCREE A NULLITY WITHOUT PRAYER FOR ag 


RELIEF—See JURISDICTION fea oa ah 
SUIT 10 SET ASIDR DECKER BASED ON AN ARBITRATION Arak Civ 
PROCEDURE CODE. 1908, THE 2ND SCHEDULE 
‘SURETIES FOR A REceIviER —See Cove OF CIVIL PROCEDURE, 1903, SECTION 145 


i ig 


Tirtn—Deélaration of —Natitre of decree that car be mee when dene in posses. 
sidli fails fo prove title—See POSSESSION 

‘Transrux or Prorerty Act, IV oF 1882, SECTION S2—conpromie ait: 
died ina decrve of a Court—See Lis PENDENS 

‘TRANSFER OF Property Acr (IV oF 1882), SECTION $4—sale to saepipes 
—delay in transfer —interest—construction of agreement—See MORTGAGE .. 
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TRANSFER OF FROPERTY ACT, IV OF (882, SECTIONS 130 AND 137—actionable 
claim—negotizble instruments—method of transter* of —See NeGOrINRES 
INSTRUMENTS AcT, XAVI OF: 1881, SECTIONS 13 AND 46 a 


Tausr, How consniruTeD—padiy advances—setion 408, Indian Penal Code 
‘See CRIMINAL BREACH OF TRUST =. 


Ww 


Wivow—Avienation by—vulidity—See MonAMMEDAN LAW 
Writs—Customary Law- -See Cuisese Boppnists .. 5 BS 


Wermpnawat—from prosecution in new-compouniable cases—See CRIMINAL PRO- 
CEDURE CODE, SECTION 259 = Fs sa 


WorKMAN’s Breach oF ConTRACT ‘Att, XIII DF 1859, AS AMENDED By AcT 
- XUL_ oF 1920—application for order under section 2, sub-section (1}— 
application for infliction of penalty under section 2, sub-section (2), in con- 
seguence of non-compliance with such order—limitation of time within 

* which applications must be presented. 

'An onder under section 2, sub-section (t), for repayment of money advanced 
or for the performance of the contract cannot be made unless the employer 
moves the Court within three months of the breach of the contract. But 
when an order under section 2, sub-section (1), has been passed it remains 
in force until it has been obeyed and the employer can at any time move the ~ 
Court to inflict the penalty under section 2, sub-section (2), for non-compliance 
with the order ; there is no time limit within which the application must be 


presented in this cases 
Fesmudin v. Isadally 4 ne 
‘WorkMan’s BREACH OF ConTRACT ACT, XIII oF 1859—scope o 
Held,—that the Act does not refer to contracts to be performed outside 
the limits of British India. 
Gregory v. Vaaakasi cage (m9): I.L.R, 10 Mads at tollceeds 
S. Po Thit v. Ma Saw Shin . 


G.B.0,P.0,—No, 23, C.C,L.B., t7=1t-1921—1900, 
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